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Partial Report On Incorporation 
For the CPC Study Committee on Church Incorporation 

Opinion written by Phillip G. Kayser 

Introduction 
Our Committee is wrestling with numerous issues related to church incorporation and we 

are asking for an extension to study this issue further. All of us are sympathetic to the views of 
Rushdoony and Selbrede on the church/state nexus that should exist. All of us recognize 
problems with the way that some states treat the issue of incorporation. We all recognize that 
Christendom has had times when the Rushdoony/Selbrede thesis has worked very Biblically and 
the state has simply recognized the corporate status that God Himself had previously created. We 
also recognize that this later got perverted by Rome when it claimed the authority to create all 
corporations (including those of the state) and it got perverted by Erastians when they claimed 
that the state had the authority to create all corporations (including those of the church). England 
very self-consciously rejected the older idea on church corporations and America inherited some 
of those ideas. This paper discusses the debate that existed in Britain, the Colonies, and in later 
America, and why I believe that English and American corporate law is problematic. But we 
cannot guarantee that it is problematic in all states. There does seem evidence that some states do 
not face all of the issues presented in this paper. Rather than being hasty, we are recommending 
that you read this paper as introductory material on the theories and issues that the church faces, 
and allow the committee to continue to wrestle through the actual laws that various states have 
and present further evidence as we have it. Since incorporation is a state issue, a global approach 
to the problem may miss nuances that are important (such as the specific laws dating from the 
1800s in Illinois). This paper represents our preliminary opinions. We have been reading 
literature on the subject since last May, and as you will see, there are a lot of viewpoints out 
there. So we are asking that you please be patient, and extend our study committee for another 
year. 

Church incorporation is a subject on which principled Reformed people have strongly 
disagreed. Respected church leaders like Douglas Kelly, R. J. Rushdoony, and Martin Selbrede 
have defended church incorporation and equally respected leaders like William S. Plumer, R. L. 
Dabney, Gary North, and others have argued that seeking state incorporation fundamentally 
violates Biblical principles. Appendix A gives a more detailed listing of the writings (both pro 
and con) that our committee has considered so far. We can make any of these writings available 
to you, and if you run across any helpful materials that we have not yet read, please let us know 
about them. Appendix B gives the argumentation in favor of church incorporation written by 
Martin Selbrede (the most carefully nuanced defender of incorporation that I have read). 
Appendix C gives the Committee Reports from two different years in the RPCUS, with the 1991 
report giving documentation on why church incorporation is unbiblical and the 1992 report 
(without much argumentation or support) reversing that position. All this is to say that good 
Reformed men have differed on this subject, so it is no surprise that our committee has not come 
to a consensus yet on writing a majority report.1 The other members agree with large sections of 
this research that I am presenting, but they believe there may be other sections that new 
information may change. Other committee members may be presenting further documentation 
that may contradict some of these findings, and I myself may change my opinions. But I am 
tendering this paper to let you know where my research has led me to this point. For the record, I 
do appreciate ___________’s attempt to protect the right of ______________ Presbyterian 

	
1 By the next presbytery, unanimity was achieved in endorsing this paper. Though references to his previous position are retained, 
he now fully endorses the idea of churches not being incorporated. 
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Church to preach the full counsel of God without any restrictions, irrespective of State or IRS 
attempts to restrict his free speech. Appendix D shows the language used in his filing. While 
applauding his attempt to push back statist incursions into the church, I still believe that the 
corporation established for ________________ Presbyterian Church may violate key theological 
issues that will be addressed in this paper. I present this paper with no ill will towards him, but as 
a collegial exercise of iron sharpening iron. I hope the other presbyters will also approach this 
with open minds and hearts and be prepared to discuss the issue more fully via our email group 
forum and at the next May Presbytery meeting. The other committee members hope to write more 
fully on liability and other issues that every church needs to be aware of. There are problems on 
every level, and this paper is simply seeking to start the dialogue, not to end it. 

As Martin Selbrede (a dear friend of mine who defends church incorporation) has 
correctly pointed out, the meta arguments for and against church incorporation are far more 
important to understand than the typical arguments found in most papers in Appendix A. Neither 
Selbrede nor I believe that the dangers of statism should be the driving concern in determining 
whether to incorporate or not. Statists will seek to control the church whether it is incorporated or 
not. Our driving concern should be, “What saith the Scriptures?” If the meta arguments are 
settled, then the conclusion to every other argument raised in the various papers in Appendix A 
will automatically fall into place. The five overarching issues discussed in point I were the 
arguments that occupied the debates of the Westminster Assembly. These were the principles that 
17th century Presbyterians (and the church of the first several centuries) bled and died over. While 
some people may not have the patience to wade through my dialogue with the five meta 
arguments that have been advanced to defend incorporation, I believe those five points supply the 
presuppositions needed to properly settle the minor arguments advanced in most modern papers 
(both pro and con). My main theological arguments against church incorporation are scattered 
throughout each of the five points of the first section, so I would urge the reader not to skip any of 
those points. After having dispensed with the meta arguments that have been proposed in favor of 
corporations, point II will deal with three additional objections that are sometimes raised against 
non-incorporation. I will not bog the paper down with other minor arguments that were not 
critical to Divine Right Presbyterianism. 

So as to avoid confusion, I also want to clarify upfront what I am not arguing against and 
what I am arguing for. 1) My argument is not with Establishmentarianism as it is articulated in 
the Confession, chapter 20, 23, and 31. 2) My argument is not against either notifying the state of 
our existence or state recognition of our existence. Bannerman points out that this is a Biblical 
thing to hope for in a Christian Commonwealth: 

For the state to recognize the Church as a Divine institution, to acknowledge its origin and claims 
to be from God, to confess that the doctrine which it teaches is the truth of God, and that the 
outward order and government of the Christian society are His appointment, - this is one thing; 
and it is, we believe, an incumbent duty on the part of a Christian state at all times. For the state to 
go beyond a public recognition and acknowledgement of the Church…[is another thing]2 

3) I am not arguing against the observation made by Rushdoony, Selbrede, and Kelly that the 
church is already a corporation (the corpus Christi). Indeed, that truism forms the theological 
foundation for one of my key arguments against applying for church incorporation in America. 4) 
I am opposing both the Erastian notion that the state can create a church corporation as well as 
the Fourth Lateran Council’s popish idea that the church can create the legitimacy of a state 
corporation.3 In opposition to both, I am defending the historic Presbyterian doctrine that church 

	
2 James Bannerman, The Church of Christ, Volume One (Carlisle, PN: Banner of Truth reprint of 1869 edition, 1960), p. 125. 
3 Unfortunately, in his zeal to oppose the state incorporating the church, James B. Jordan falls into the opposite Romish error of 
the Fourth Lateran Council when he says, “Let the state come to the Church and request incorporation!” James B. Jordan, “Should 
Churches Incorporate?” The Geneva Papers, #30 (July/August, 1984). For a history of the development of Rome’s doctrine of 
incorporation, see Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge, MA: 
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and state are two separate kingdoms with two separate jurisdictions and that both Erastus and 
Rome were encouraging the violation of the jurisdictions of both Biblical corporations.4 5) 
Closely connected to the previous point, I am arguing (with James Bannerman, William 
Cunningham, and other Presbyterian scholars) that the Bible does not authorize any human 
agency to create either civil or ecclesiastical corporations. Each state entity is already created a 
corporation by “the charter of God’s Word,” and each church entity is already created a 
corporation by “the charter of God’s Word,” whether or not others recognize it as such. For the 
most part, the Puritans argued for the Regulative Principle of Government, which severely limited 
both church government and civil government to what the Bible explicitly authorizes those 
governments to do. 6) I am not arguing that churches should be defined as unincorporated 
associations, which has a technical definition.5 7) I am arguing that churches should be defined as 
First Amendment Churches (if they desire their members to be able to take tax deductions on 
contributions), or better yet, to define churches as assemblies/synagogues of believers.6 8) 
Finally, I am arguing that even in ____________’s case (where he and his attorney made efforts 
to protect his first amendment rights to preach), the church is still licensed by the state and 
subject to state corporate law.7  

	
Harvard University Press, 1983), p. 216 (emphasis mine). (This book is available on Questia library.) 
4 As I will demonstrate later, this was also the position of the church during the first twelve centuries, though some Germanic and 
Roman and other pagan ideas were already beginning to surface. But prior to the fourteenth century, the church did not consider a 
church’s corporate status to be within the state’s jurisdiction to create. 
5 An unincorporated association is defined as, “…a body or collection of persons who have united or joined together, without a 
charter, but upon the methods and forms used by corporations, for the prosecution of some business of common enterprise, and 
who are called, for convenience, by a common name.” Morrissey v. Commissioner of Internal Revenue, 56 S. Ct 289, 296 U.S. 
344. One of the attorney’s we consulted said, “The primary legal commentators universally conclude that the major weakness of 
an unincorporated association is that “[e]ach member of an unincorporated association has joint and several liability for the acts 
and omissions of the others.” Religious Organizations And The Law, at §3:82. Further, “risk of personal responsibility of each 
member for the acts he or she knew or should have known of is the great disadvantage of unincorporated associations.” Religious 
Organizations And The Law, at §3:83…Finally, it is of interest to note that the IRS construes the term corporation to include an 
unincorporated association. Pastor, Church & Law, at §6-01.3.” 
6 The attorney above mentioned stated that this is harder to do when the church is large, but that a church could operate as a house 
church. Because of the confidentiality issues of his attorney client relationship, I cannot quote his full reasoning. 
7 People object to the term “licensed,” but modern courts have used that term in connection with incorporated churches. “To 
acquire the status of artificial or legal personality, the group seeking it must be incorporated, i.e., must obtain a formal state 
license.” Warren Co. v. Heister, 219 La. 763, 54 S.2d 12. in Radin Law Dictionary (1955), page 249. Consider the case against 
the Corpus Christi People’s Baptist Church. The Appeals court stated,  

"Suit was instituted by the State to enjoin a church operating child-care facilities without a license...The issue is not 
whether People's Baptist is performing a service that falls beneath licensing standards. The three homes have a good 
record of high quality service. People's Baptist, from this record, could no doubt easily satisfy licensing requirements 
but has chosen not to do so...People's Baptist does not, however, resist all licensing to do business in Texas. In fact, it 
does its business and service as a corporation under the separate name of Corpus Christi People's Baptist church, Inc., 
and it complies with all business licensing requirements. 
The record reveals that People's Baptist has provided excellent physical facilities, a dedicated staff and a list of many 
children who have been successfully treated by its programs. These facts show how readily the homes can be approved 
for licensing...We reverse the judgments of the courts below and remand the cause to the trial court with instructions to 
enjoin People's Baptist from operating these homes unless and until such time as it procures a license from the State." 

As you go through this paper, notice the legal references to a corporation being “a creature of the State,” where the State is 
“sovereign” over the corporation, where it is “incorporated for the benefit of the public,” where the corporation is called a 
“franchise,” “privilege,” “subject to the laws of the State,” having “powers limited by law,” and must “obey the laws of its 
creation.” It is no wonder that older writers frequently spoke of incorporation as a license by the state. John Eidsmoe summarizes 
Madison’s veto speech against church incorporation:  

Madison's reason was that incorporation was a form of licensing by which government gave churches permission to 
operate. Therefore, incorporation was superfluous; government has no jurisdictional authority to tell churches they can 
or cannot operate. 

Of course, licensing restrictions tend to be greater during times of national crisis. During and after the War Between the States, the 
federal government forced churches to fly flags, to pray for the president, and in other ways to show loyalty. Interestingly, John 
Lee and John Joseph have extensively documented that these interferences were done exclusively with incorporated churches, and 
unincorporated churches were left alone. http://www.lawfulpath.com/ref/howChurchFell.php  Why would they leave 
unincorporated churches alone? During the Reconstruction debates of 1872, Senator Charles Sumner explained:  

We have no right to enter a church and interfere in any way with it's religious ordinances...but when a church 
organization asks the benefit of the law by an act of incorporation, it must submit itself to the great primal law of the 
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Though the dangers of incorporation are not the driving concern of this paper, it is my 
belief that we are far more vulnerable to state-entanglement issues if our denomination does not 
have a formal policy against both 1) state incorporation and 2) licensure by city, county, state, 
federal government, or any of their agencies. If this becomes impossible legally in the future, it 
may be necessary for our churches to go “underground” like the unlicensed churches of China. 
When our congregation joined the CPC, it was our understanding that this denomination already 
had such a policy of non-entanglement. While I can have respect for those who differ with me on 
this subject, it is my recommendation that the CPC take a stand against this practice.8 I am open 
to grandfathering in churches that are already incorporated, though I truly believe that they have 
compromised the Scriptures in doing so and that grandfathering them in could easily endanger the 
denomination’s independence. Instead, I would urge state-incorporated churches to pay down its 
bank accounts through salaries and other outstanding obligations, to close down the corporation 
and start up a new church with a new name and a new bank account (the easiest way to get 
unentangled).  

Even though I am 100% convinced that church incorporation is unbiblical, I am willing to 
consider new information that I have not read and to reconsider my position on this delicate 
subject. After having looked at Appendix A (the resources that I have collected), if anyone 
believes that I have missed key information, please let me know. Due to lack of time, this paper 
will not cover everything that could be said on the subject. However, I will attempt to answer all 
the theological arguments that (to my knowledge) have been advanced in favor of incorporation. 

I. Various Meta Arguments For Incorporation Within Reformed 
Circles 

A. Erastianism 
The issues of licensing churches and granting them corporate charters was at the heart of 

the Erastian theology of church-state relations.9 To allow an unlicensed church to exist without a 
state corporate charter was considered by them to be unbiblical and dangerous. It has been 
asserted by some scholars that the Westminster Confession of Faith (in 20:4; 23:3, and 31:2) has 
endorsed the Erastian interpretation of the relationship between the church and state and therefore 
Presbyterians should have no argument against state-incorporation. However, James Bannerman 
and others have thoroughly refuted this misunderstanding of the Westminster Standards,10 and 
ably shown how the Confession taught the exact opposite: that, “The exclusion of the civil 
magistrate from the whole province that can possibly belong to the Church is absolute and 

	
union...the Constitution of the United States... it can have the aid it seeks only by submitting to this law. (Cited by Dr. 
Ben Townsend from the Congressional Globe, in http://www.drbentownsend.com/Documents/BookC4.pdf)  

8 The CPC did indeed do so, and the committee was unanimous in supporting that. 
9 Robert Rodes shows how the reverse is also true – the American church for the most part has become Erastian. Since the War 
Between the States, the U.S.A. has drifted into an essentially Erastian position on all associations. Robert E. Rodes, “The Last 
Days of Erastianism: Forms in the American Church-State Nexus,” (1969) Scholarly Works of Notre Dame Law School 
NDLScholarship. Paper 845. In connection with churches, Rodes says, 

I propose in this article to explore the current state of our basically Erastian church-state nexus… Following this legal 
analysis, I will take up more briefly the Erastian forms through which the church implements the generally accepted 
understanding of its role in the national life… (p. 307) 
In the end, it seems to me, the law treats tax exemption in about the same way it treats intra-church disputes. Its main 
thrust in both cases is Erastian. (p. 323) 

The main thrust of his paper shows numerous correspondences between classical Erastianism and the modern church-state nexus 
in America that arose in the early 1800s. Most churchmen are blind to this state of affairs, thinking that the principle of 
Voluntaryism and the non-establishment clause make our nation non-Erastian. Rodes shows how ironically the way those two 
provisions are carried out in the American legal system have evolved into the exact opposite. We are indeed an Erastian nation. 
10 See his masterful phrase-by-phrase exegesis of this chapter in, James Bannerman, The Church of Christ, Volume One (Carlisle, 
PN: Banner of Truth reprint of 1869 edition, 1960), pp. 171-185. Also see William Cunningham, Historical Theology, vol. II, pp. 
557ff.  
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complete.”11 As we will shortly see, corporate church issues deal with things that are within the 
“province” of what non-incorporated churches do by divine right. Chapter 23 of the Westminster 
Confession of Faith simply presupposed the Biblical truism that, “Without some religion, no 
society on earth, it is admitted by all parties, could exist at all; and without the true religion, no 
society can exist happily.”12 But Bannerman outlines seven different approaches Christians have 
taken to how the two relate. He defended Establishmentarianism, which will be discussed below. 
But he resoundingly discredits the idea that the Confession is Erastian in the least. 

Since Gillespie,13 Rutherford,14 and many Presbyterians since him15 have thoroughly 
refuted the Erastian exegesis, this paper will not interact with their exegesis of Isaiah 49:23 (kings 
being nursing fathers), 60:10,11 (kings ministering to Christians), Revelation 11:15 (kingdoms of 
this world becoming kingdom of Christ), Heb. 13:17 (obey those who rule over you), 1 Kings 
2:26 (Solomon removing Abiathar from priesthood), 1 Kings 4:4 (Zadok and Abiathar 
appointments), Romans 13:1-10 (civil authorities are ministers of God) and a small handful of 
other Scriptures that must have seemed like a real stretch to even the Erastians (Rom. 12:8; Acts 
20:28; 1 Thes. 5:12; Tit. 1:5; 1 Tim. 3:5). It is my hope that all of our elders are thoroughly 
familiar with the exegetical arguments of these Presbyterian giants. 

However, since I consider church incorporation to be essentially Erastian in principle,16 I 
will briefly discuss the implications of this meta argument via the Church of England. Many 
Anglican frustrations existed over the impossible distinctions between the church temporal 
(corporate) and the church spiritual. Thomas Wimberley Mossman (1826-1825) was an Anglican 
who saw clearly the impossibility of distinguishing state authority over corporate matters and 
state authority over all church matters.17 Many Anglicans had convinced themselves that the two 

	
11 James Bannerman, The Church of Christ, Volume One, p. 176. We will see later that his Establishmentarian position did not 
authorize licensing or incorporation. On the contrary, by encouraging both church and state to affirm the Westminster Confession 
of Faith, it was guaranteeing the independent status of both organizations. As he stated on page 111,  

There is one fundamental condition, then, essential to an alliance between the Church and state, and on which both 
parties in the alliance have equally a right to insist: the condition, namely, that the Church and the state, as distinct 
societies, shall be recognized as mutually independent in their existence and entire offices and functions. Without this, 
there can be no true or scriptural alliance; and any connection formed must involve an Erastian or Popish encroachment 
on the one side or other.  

And page 107: 
 The essential idea, I repeat, that lies at the foundation of any true conception of a connection between the Church and 
state, must be the acknowledgement of their previous existence as separate and independent societies, capable of 
entering into an alliance upon equal terms, but not capable, without a surrender of their essential character, of becoming 
one with each other, or subordinate to each other. 

See also Robert Shaw, THE REFORMED FAITH, pp. xx ff.  
12 James Bannerman, The Church of Christ, Volume One, p. 131. 
13 George Gillespie, Aaron’s Rod Blossoming (Edinburgh: Robert Ogle, 1844 republishing of the 1646 edition) 
14 Samuel Rutherford, Lex Rex or The Law and the Prince (London: John Field, 1644). Samuel Rutherford, Due Right of 
Presbyteries (London, 1644). Samuel Rutherford, The Divine Right of Church-Government and Excommunication (London: John 
Field, 1656, obtainable on Puritan Hard Drive) 
15 For a wonderful exegetical treatment, see the following Puritan book that was edited by David Hall and Christopher Coldwell: 
Ministers of Sion College, London, December 1646, Jus Divinum Regiminis Ecclesiastici or The Divine Right of Church-
Government, revised and edited by David W. Hall (Dallas: Naphtali Press, 1996) 
16 Some of the writings of the Erastians, including John Seldon, John Lightfoot, Thomas Coleman, and Bulstrode Whitelocke can 
be found on either Google Books or on archive.org. As we will see later, Divine Right Presbyterians have always considered 
church incorporation to be Erastianism. In 1913, as a protest against Synod’s recent application for incorporation, one presbytery 
said, “Both the Indulgence and the Charter contain the very essence of Erastianism in its grossest form… By this act of 
incorporation Synod tacitly pledged herself ‘not to speak at all nor teach in the name of Jesus.’ Acts 4.18.” From “Steps of 
Defection (In the Reformed Presbyterian Church of North America) Published by Order of the General Meeting of the Reformed 
Presbyterian Church, Meeting at the House of Mary A. Blair, North Union, Butler County, PA, June 9, 1913. 
17 In terms of modern American law, courts have wrestled with the vexing question of how to distinguish these things as well.  

A variety of compromises have been attempted. Some courts, for instance, especially those of New York, endeavor to 
draw a distinction between “spiritual” entity, the “church,” and a “temporal” entity, the “society,” which exist in a kind 
of hypostatic union, the one governed by denominational custom, the other by state law. The distinction is more 
persuasive when applied to those Protestant bodies… [whose] ecclesiological conceptions that radically distinguish the 
Mystical Body from the visible church. Those who reject the ecclesiology in question may find the judicial doctrine less 
than congenial. And even those who accept the ecclesiology may object to the scope the judicial doctrine gives for 
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areas could be distinguished, but in a very insightful letter to Gladstone, Mossman showed the 
importance of throwing off state interference. He lamented: 

For my part, I cannot imagine what could possibly be conceived, or invented by the wit of man 
more effectual for making the Church of England, as to her corporate life, thenceforward the 
creature and absolute bond-slave of the State.18 
The very theory of English and American corporate law necessitates that the state have 

full authority over all corporate matters. Of course, the objection that is immediately raised is that 
state authority over corporate issues only affects “outward,” “visible,” “temporal,” “secular,” and 
“external” things of the church and in no way shows a submission of the church to the state on 
spiritual issues. But over the course of 40 pages, Mossman demonstrates step-by-step how this is 
neither logically true nor true in practice.19 If the state can appoint corporate officers, it can 
remove those same corporate officers. But since the corporate officers are also spiritual officers, 
the state has exercised control over spiritual officers and spiritual things. If the state can establish 
a corporate entity, it can close down the same corporate entity. But by doing so, it has de facto 
established and closed down a spiritual entity. And the threat of removing officers with which the 
state disagrees and appointing officers who will follow the dictates of the state guarantees that the 
state will have de facto jurisdiction over all that the church does, not simply over the corporate 
aspect of the church. Is tithing a spiritual issue? Yes. But in a state-incorporated church, total 
jurisdiction is claimed over the finances of the corporation. As Mossman’s argument proceeds, 
you see that everything within the church can easily be placed under the authority of the enemies 
of Christ.  

Of course, the tight relationship that Rev. Mossman described as existing between 
corporate and spiritual issues in the Anglican Church is now being played out in the American 
church-state nexus in court after court. Once a church voluntarily applies for corporate status, it 
becomes subject to corporate law,20 even if that law clearly contradicts the doctrines and practices 
of the Bible and church.21 We will have more to say about this later in the paper. But for purposes 

	
interfering in the temporal affairs of the church on behalf of members of the congregation who are not full-fledged 
communicants. 

Robert E. Rodes, “The Last Days of Erastianism: Forms in the American Church-State Nexus,” (1969) Scholarly Works of Notre 
Dame Law School NDLScholarship. Paper 845, pp. 310-311. http://scholarship.law.nd.edu/law_faculty_scholarship/845/  
18 Thomas Wimberley Mossman, The Relations Which At Present Exist Between Church and State in England: A Letter to The 
Right Hon. W. E. Gladstone, M.P., First Lord of the Treasury and Chancellor of the Exchequer (London: John Hodges), p. 25. 
19 Another Anglican who has shown the futility of this idea that you can separate corporate and spiritual functions, with the state 
restricting itself to the former, see J. R. Pretyman, The Church of England and Erastianism Since the Reformation (London: Hope 
& Co., 1854). This is also available on Google books. 
20 As just one example: In the 1988 court case of Matthews v. Adams, (see 
http://www.leagle.com/decision/1988854520So2d334_1748.xml/MATTHEWS%20v.%20ADAMS ), the court ruled: 

“Appellants appeal on the basis that the circuit court had no authority over them because they are a recognized religious 
organization, a church.  On first reflection they appeared to be correct but upon a closer study of the complaint and the 
judgment we are of the opinion that this is not an improper interference by the government into a church, or 
ecclesiastical matter. When the members of the church decided to incorporate their body under the laws of the state of 
Florida they submitted themselves to the jurisdiction of the state court in all matters of a corporate nature…” 

What are matters of a corporate nature? Anything the government says they are. This could include sexual, political, and 
economic views. Thus, the Supreme Court could say,  

A corporation is a creature of the state… It receives certain special privileges and franchises and holds them subject to 
the laws of the state and the limitation of its charter. Its powers are limited by law. It can make no contract not 
authorized by its charter. Its rights to act as a corporation are only preserved to it so long as it obeys the laws of its 
creation. There is a reserved right in the legislature to investigate its contracts and ascertain if it has exceeded its powers. 
Wilson v. U.S. 221 U.S. 382, 31 Sup.Ct.538, 55L.ed.771, Ann.Cas.1912A, 558. 

21 John P. Davis writes, “The state can thus modify the field of functional activity of the group incorporated by contraction or 
expansion.” See John P. Davis, Corporations [1961 ed.] (New York:Capricorn Books). This view of corporations can be found in 
other countries as well. The Attorney General’s website in Canada says, 

Religious organizations should consider certain issues carefully before incorporating. 
If a religious organization becomes incorporated, its ecclesiastical, canon or church laws, rules or regulations may be 
subject to the Corporations Act. This means that if any ecclesiastical, canon or church law, rule or regulations conflicts 
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of our survey, the Erastian nature of incorporating churches can be seen from the following quote 
from an American law textbook: 

A corporation derives its existence and all of its powers from the State and, therefore, has only 
such powers as the State has conferred upon it.22 

When applied to a church,23 this is as clear a definition of Erastianism as one can get. The 
Supreme Court’s determination of state authority over corporations gives an Erastian meaning to 
the term, when applied to churches.24 John P. Davis rightly points out that the corporation “is a 
secondary, derivative, subordinate group,”25 and only “by the grace of the state [does] the group 
become a corporation.”26  

B. Establishmentarian Concordat Presbyterianism 
Among modern Presbyterians, one occasionally gets a theological defense of 

incorporation via establishmentarianism. George Bancroft (an OPC minister) used to argue that 
the Scottish position of Establishmentarianism mandates church incorporation. When challenged 
on the subject of incorporation, he said, “…it is the duty of civil magistrates to regulate marriage 
and churches in accordance with the concordat with the true Christian religion.” In other words, 
he was arguing that the state not only has the authority to approve and regulate churches, but also 
has the duty to do so. Furthermore, he argued that ministers who agree to the original 
Westminster standards must take a stand for such regulation of churches and should therefore 
have no problem with incorporation.27  

	
with the Corporations Act, the organization, once incorporated, must comply with the Corporations Act and will no 
longer be able to use that law, rule or regulation in administering its affairs. 

http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/nfpinc/charities .asp. 
22 Len Young Smith and G. Gale Roberson, Smith and Roberson's Business Law, West Publishing Company, 1966, page 796. 
23 Under point C we will demonstrate that the old definition of corporations was rejected in England and is not current in most 
American states (an older and rarely used form of corporate law for churches in Illinois being one possible example). The purpose 
of this paper is to demonstrate exactly what is being applied for by churches in America, not what we wish the law said. 
24 In Wilson v. U.S. 221 U.S. 382,31 Sup. CL 538,55 L. Ed. 771, Ann. Cas. 1912A, 558, the Supreme Court stated: 

A corporation is a creature of the state. It is presumed to be incorporated for the benefit of the public. It receives certain 
special privileges and franchises and holds them subject to the laws of the state and the limitation of its charter. Its 
powers are limited by law. It can make no contract not authorized by its charter. Its rights to act as a corporation are 
only preserved to it so long as it obeys the laws of its creation. There is a reserved right in the legislature to investigate 
its contracts and ascertain if it has exceeded its powers. (emphasis mine) 

See Bouvier’s Law Dictionary, Fourth Edition, s.v. Corporation, p. 684. “Corporations are creatures of the state, existing with 
only such powers as are conferred by the laws of the creating state.” (Fleisher v. Pelton Steel Co., 198 NW 444, 446, 183 Wis 451. 
In Julian v. Kansas City Star Co, 107 SW 496, 499, 209 Mo 35, the corporation is treated as “an artificial being, possessing only 
the rights granted by the state and bearing burdens imposed in its charter.” Likewise, the court has declared that the corporation is 
“created by the state for the attainment of certain defined purposes.” (Brinson v Mill Supply Co, 14 SE 2d 505, 507, 219 NC 498. 
“A body corporate or corporation is an artificial person “by the grace of the state, with the like powers and liabilities of a natural 
person in so far as they are given or constituted by the Creator.” (Warner v Beers, NY, 23 Wend 103, 129, 142. 
25 Davis, Corporations, p. 16. 
26 Ibid., p. 23. 
27 The full quote is as follows: 

“If your church is incorporated, do you know why?” Yes. 
“Should your church be incorporated?” Yes.  
 
“Is there any biblical basis for a church being incorporated?” Yes, it is the duty of the state to be nursing fathers and 
mothers to the true Christian faith, including upholding and enforcing both tables of the moral law (Psa. 2:10-12 ; Isa. 
49:23; Rev. 1:5). As taught in both the Westminster Confession 1647 and the American Amended 1729, the state is a 
power to endorse the true Christian faith, countenance and maintain the same (also see Lar. Cate. Q 191). Therefore, it 
may create entities to perform its duty to encourage true Christian churches, list licensed churches, keep out sects, 
heretics, and apostate churches. 
Of course, I am in agreement with the Free Church of Scotland (Continuing) and the Free Presbyterian Church of 
Scotland that the settlement of 1689, however imperfect, was not erastian but a concordat in principle in accord with 
Scripture. 
 
 In the United States, our concordat with the state governments is almost gone and we have paid a grave price for telling 
the State to go away. It is a wonder that gospel ministers can still perform marriages (be paid for the same) and have 
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However, the Establishmentarians I have already quoted under the previous point show 
that Bancroft has misunderstood the Westminster Confession of Faith on this point. Another 
establishmentarian Scottish theologian, William Cunningham, in arguing for the separate 
jurisdictions of state and church gave the following comment on corporations:  

If the church is a mere corporation, created by the State, and receiving from the State a delegated 
power of self-government, then of course the State may withdraw or modify this power. But if the 
church be, by its institution, a distinct and independent society, subject to Christ as its only 
sovereign, and to His word as its only law, then the principles [argue]… against any other society 
assuming any jurisdiction over it, and against any party, whether within or without the church, 
deviating in any respect from the arrangements which He has sanctioned as to its constitution and 
government.”28   
He not only saw the concept of church incorporation as a violation of jurisdictions, but a 

violation of the Biblical doctrine of the Regulative Principle of Government (of which I will share 
more in point D). Later, in commenting on the concordat, Cunningham stated that it gave 
absolutely no authority to the magistrate to intervene in church affairs. On the contrary, by 
making the Confession of Faith a confession for both the civil magistrate and the church, it 
guaranteed that the state would leave the church to freely exercise its own authority within its 
own jurisdiction.29 Establishmentarian Presbyterians were at the forefront of fighting against 
church incorporation. The typical charge of the Presbyterians was that applying for a corporate 
charter was a reversion to Erastianism.30 I have found no historical evidence to substantiate 
Bancroft’s claim that getting incorporated is consistent with establishmentarianism, and I have 
found much evidence to show that Establishmentarians held to the exact opposite position. As 
Establishmentarian, James Bannerman, worded it, “The exclusion of the civil magistrate from the 

	
government paid military chaplains, which is part of the concordat with the state. It is time to abandon anabaptistic and 
new school Presbyterian thinking. Instead of opposing church incorporation in principle, we ought to be trying to 
advance it and reform state church regulation; it is the duty of civil magistrates to regulate marriage and churches in 
accordance with the concordat with the true Christian religion. The present state religion of the states and the national 
government is multifaith paganism. Let us take our country back with prayer and the preaching of the Word of God in 
accordance with Psalm 2, 66, 100, 110, Isaiah 49:23, I Corinthians 15:25, and Revelation 1:5. 
 
 Yours in Christ, 
 Rev. George W. Bancroft, pastor 
 Westminster Reformed Presbyterian Church 
 5716 Birch Street 
 Mays Landing, NJ 

https://groups.yahoo.com/neo/groups/r-f-w/conversations/topics/6644  
28 William Cunningham, Discussions on Church Principles: Popish, Erastian, and Presbyterian, from James Buchanan and James 
Bannerman (editors), The Works of William Cunningham, volume IV: Discussions of Church Principles (Edinburgh: T & T Clark, 
MDCCCLXII) p. 275. Contrast his absolute rejection of state issues from a church’s government and constitution with the 
enormous amount of space given to state corporate law in the constitution of the PCA and other denominations that are 
incorporated. Of necessity, their constitutions must be changed to accommodate state mandates on universal suffrage, budgets, age 
of voting, etc. 
29 See William Cunningham, Discussions on Church Principles, pp. 154-155. 
30 This resistance to incorporating gradually started eroding after the War Between the States. Some denominations succumbed 
much later. For example, at the General Meeting of the Reformed Presbyterian Church, June 9, 1913, the following rebuke was 
given to a Synod:  

“In 1870 Synod ordered the board appointed to hold her property, to take immediate steps to "obtain a charter." And in 
1871, this board presented their report showing that they had obtained a charter of Incorporation from the 
Commonwealth of Pennsylvania. By it Synod’s board of trustees "are made, declared and constituted a body politic and 
corporate, in law and in fact." This is a gross piece of Erastianism, and wholly inexcusable. Mr. Steele compares it with 
the Indulgence and says: "That was pressed upon our ancestors with the sword, whereas Charter is a ‘favor’ granted to 
humble petitioners…. Both the Indulgence and the Charter contain the very essence of Erastianism in its grossest form. 
One of themselves (Mr. David Johnston) remarked at the time:—By this act of incorporation Synod tacitly pledged 
herself ‘not to speak at all nor teach in the name of Jesus.’ Acts 4.18.” 
From “Steps of Defection (In the Reformed Presbyterian Church of North America) Published by Order of the General 
Meeting of the Reformed Presbyterian Church, Meeting at the House of Mary A. Blair, North Union, Butler County, 
PA., June 9, 1913.”  



Partial	Report	On	Incorporation	•	Page		11	

whole province that can possibly belong to the Church is absolute and complete.”31  

C. The view that the church is already created by God as a corporation and by 
getting incorporated, we are simply having the church recognize an already 
existing entity 

The most common Reformed defense of incorporating churches is that the church is not 
an artificial person created by the state but a real person/body created by God – the body/corpus 
of Christ. For these people, filing for state incorporation is not the beginning of the corporation, 
but simply the paperwork needed for the government to acknowledge the corporation’s prior 
existence. It is contended that, unlike business corporations, when the church applies for 
corporate status, it is an already existing corporation that is being recognized as such on the legal 
books. As Rushdoony stated the case, 

“[Formerly] the incorporation of a church or Christian agency of any kind was simply a 
legal formality notifying the state of the existence of such a body and its immunity from 
statist controls.”32 
If this were a true description of church incorporation in American law (as opposed to just 

in theory), I would have no objection to it. This was the way things existed for many centuries of 
church history, and could be consistent with both Establishmentarianism and other theories of the 
relationship between the state and the church. So I find this position of Rushdoony, Selbrede, and 
Kelly to be a fairly substantial defense of incorporation – at least in theory. 

Though James B. Jordan rightly questions whether the legal charter of corporation by a 
state has ever been interpreted in official law in such a libertarian fashion as Rushdoony states,33 
Rushdoony is probably referring to the long history in the West when the state simply recognized 
churches as having an already existing corporate status that was not conferred by the state or 
even asked for by the church. But this is a far cry from the statist concept of corporations begun 
in England34 and (as we will see) resurrected in America.  

I will shortly deal with why it was that the Puritans resisted the English statist conception 

	
31 James Bannerman, The Church of Christ, Volume One, p. 176. We have already seen that his Establishmentarian position did 
not authorize licensing or incorporation. On the contrary, by encouraging both church and state to affirm the Westminster 
Confession of Faith, it was guaranteeing the independent status of both organizations. His lecture, “The Church As Related to the 
State,” is replete with quotations hostile to the modern idea of church incorporation. For example, on page 111 he says,  

There is one fundamental condition, then, essential to an alliance between the Church and state, and on which both 
parties in the alliance have equally a right to insist: the condition, namely, that the Church and the state, as distinct 
societies, shall be recognized as mutually independent in their existence and entire offices and functions. Without this, 
there can be no true or scriptural alliance; and any connection formed must involve an Erastian or Popish encroachment 
on the one side or other.  

And page 107: 
 The essential idea, I repeat, that lies at the foundation of any true conception of a connection between the Church and 
state, must be the acknowledgement of their previous existence as separate and independent societies, capable of 
entering into an alliance upon equal terms, but not capable, without a surrender of their essential character, of becoming 
one with each other, or subordinate to each other. 

See also Robert Shaw, THE REFORMED FAITH, pp. xx ff.  
32 R. J. Rushdoony, "Incorporation" (Vallecito, Chalcedon, 1984), Position paper 50.  
33 James B. Jordan comments, “I seriously question if this [i.e., that incorporating churches simply as a recognition that they were 
already a corporation] has ever been the case. Granted that such a legal notification is desirable, I do not think that incorporation 
has ever been the means of it. Incorporating churches is a very recent phenonomon…” James B. Jordan, “Should Churches 
Incorporate?” The Geneva Papers, #30 (July/August, 1984) 
34 See Sir William Blackstone’s extensive commentary on the differences in volume 1, chapter 18, “Corporations,” pp. 467ff. Sir 
William Blackstone, The Laws of England In Four Books, (Boston: T.B. Wait & Sons, 1818). Blackstone says,  

Corporations, by the civil law, seem to have been created by the mere act, and voluntary association of their members; 
provided such convention was not contrary to law, for then it was illicitum collegium. It does not appear that the prince’s 
consent was necessary to be actually give to the foundation of them; but merely that the original founders of these 
voluntary and friendly societies (for they were little more than such) should not establish any meetings in opposition to 
the laws of the state. 
But, with us in England, the king’s consent is absolutely necessary to the erection of any corporation… 
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of corporations (described by Blackstone in footnote 34) and why we should resist them today as 
well. But before I do that, let me (for the sake of the argument) assume the correctness of 
Rushdoony’s position and show that it actually proves too much in our modern American 
application. Because quite a few Reformed people have adopted Rushdoony’s faulty premise, it 
must be taken seriously. This general position (that “filing” a corporate status is simply state 
recognition of an already existing corporate status free of state jurisdiction) can be further sub-
divided into those who recognize the enormous dangers of incorporation in a modern statist civil 
government35 and those who simply show the positive side of incorporation without arguing that 
we should push back civil government to its Biblical proportions.36 Most in this camp would 
agree with Douglas Kelly’s viewpoint when he says, 

The inspired Pauline teaching that the Church is the “body of Christ” (i.e. corpus Christi) in 
solidarity with the Old Testament people of God caused the church to be understood as a divine 
incorporation. At the root of this corporate concept is the Biblical doctrine of covenant and federal 
headship…37 

First, your committee believes that problems and abuses connected with modern statist ideas of 
incorporation do not justify jettisoning the entire, age-old concept. It is not proper “to throw out 
the baby with the bath water.” For the church to be incorporated is to say no more and no less than 
to confess that the church is a divinely ordained institution, which looks to God—not to the 
state—for its right to exist and to handle its own affairs with integrity. Historically, the civil 
government has simply recognized the corporate rights and independent jurisdiction of the church 
in its own realm as a previously existing fact (a fact not created by the state, but rather given by 
God and merely recognized by the state). At the same time, the Church recognizes the state as a 
divinely ordained institution, and realizes that certain transactions and relationships of the church 
within the body politic and with the civil government itself have properly been recognized and 
regularized in terms of specific legal procedures.  

Therefore, when a church in a particular country seeks incorporation it is not necessarily doing 
anything other than specifying in mutually accessible legal terms that which already exists by 
divine right. To do such has nothing to do with a subordination of the Body of Christ to the civil 
authority. Incorporation is not subordination, but the recognition of mutually independent 
jurisdictions. This, at any rate, is the general situation.38 

While I agree with Kelly that the church existed as the body of Christ (corpus Christi) 
long before the American government existed (Rom. 12:5; 1 Cor. 12:12,27; Eph. 4:12), I strongly 
disagree with his assertion that applying for a corporate charter is merely asking the state to 
recognize an already existing corporate status or that it is recognizing the independent jurisdiction 
of the church. All legal precedent shows that church incorporation in America is a state-made 
corporation, and as such, 1) is and always has been treated as a creature of the state (not as a prior 

	
35 Martin Selbrede, "Studies in Reconstructionism: Incorporation" recognizes that the state is indeed seeking to limit and control 
the church through its corporate status, but argues that we ought to recapture the ground that has been lost rather than retreating 
from the concept of corporation. This is perhaps the best answer to Gary North's article that I have read. He is defending Rousas 
Rushdoony’s position as seen in, Chalcedon Position Paper #50 (June, 1984), Rousas Rushdoony, Christianity and the State, 
chapter 25. 
36 Douglas Kelly, in his study paper, Should the Presbyterian Church in America Remain Incorporated?, has perhaps done the 
most in depth defense of incorporation, both historically and theologically.  This paper is extremely well reasoned. Though I come 
out on a different side from Kelly, I have found it to be one of the best theological defenses of churches getting incorporated. Of 
course, all he has proved is that God Himself created it as a corporate entity and the state should recognize it as such, but not 
claim jurisdiction to create it as such. 
37 Douglas Kelly, “Should the Presbyterian Church in America Remain Incorporated?”, PCA Digest, Part V: Position Papers 
(1973-1992), p. 118-119. 
38 Ibid., p. 122 
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corporation made by Christ),39 2) is subordinate to state jurisdiction (as opposed to having 
immunity from statist controls),40 and 3) gains its new corporate powers after the state has formed 
it (as opposed to continuing corporate powers granted by Christ).41 These observations alone 
ought to be sufficient to convince us that the Biblical concept of corporation that Rushdoony and 
Kelly appeal to is quite different from the state conception of corporation that exists in fact in 
America. They are filing for something quite different than what they are arguing for from 
theology. But it is actually worse: if the exegetical argument of Kelly and Rushdoony has any 
merit, then the following syllogism shows that the state has actually been given greater powers 
over the church than even most Erastians believed it should have: 

• Premise one – The corporate church-body set up in American law is none other than the 
Corpus Christi, or the corporate body created by God. 

• Premise two – The state has total “jurisdiction … in all matters of a corporate nature.” 
(See legal definitions in footnotes.) 

• Therefore, the state has jurisdiction in all matters related to the Corpus Christi. 

Of course, the introduction to the PCA’s committee report (written by Kelly as well) 

	
39 See footnotes 20-24, noticing especially the Supreme Court’s statement that “A corporation is a creature of the state.” 
“Corporate existence is a privilege granted by the sovereign upon compliance with specified conditions.”  (Len Young Smith 
and G. Gale Roberson, Smith and Roberson's Business Law, West Publishing Company, 1966, page 931, emphasis mine). “A 
corporation is a creature of the state. It is presumed to be incorporated for the benefit of the public. It receives certain special 
privileges and franchises and holds them subject to the laws of the state and the limitation of its charter. Its powers are limited by 
law. It can make no contract not authorized by its charter. Its rights to act as a corporation are only preserved to it so long as it 
obeys the laws of its creation. There is a reserved right in the legislature to investigate its contracts and ascertain if it has 
exceeded its powers." (Hale v. Henkel, 201 U.S. 43, emphasis mine). "[A corporation is a creature of the state,] an artificial person 
or legal entity created by or under the authority of the laws of a state. An association of persons created by statute as a legal 
entity .... The corporation is distinct from the individuals who comprise it (shareholders).... Such an entity subsists as a body 
politic under a special denomination, which is regarded in law as having a personality and existence distinct from that of its 
several members."  (Black's Law Dictionary West Publishing Company, 1991; 6th Edition, p. 340, emphasis mine) 
"Corporations are not citizens.... The term citizen... applies only to natural persons... not to artificial persons created by the 
legislature."  Paul v. Virginia, 8 Wall. 168, 177 [emphasis mine]; see also the Opinion of Field, J., in the Slaughterhouse Cases, 
16 Wall.36,99. "Human beings are called 'natural persons' to distinguish them from 'artificial' personas or corporations. To acquire 
the status of artificial or legal personality, the group seeking it must be incorporated, i.e., must obtain a formal state license. In 
modern civil law, while incorporation is necessary for some purposes, chiefly in commercial law, and group of persons, acting as 
a unit, may be treated as an artificial or legal person."  Warren Co. v. Heister, 219 La. 763, 54 S.2d 12." Radin Law Dictionary 
(1955), page 249, emphasis mine. 
40 See footnotes 20-24, noticing especially the court’s declaration that “When the members of the church decided to incorporate 
their body under the laws of the state of Florida they submitted themselves to the jurisdiction of the state court…” It is only after 
incorporating that they submitted themselves to the jurisdiction of the court, and such jurisdiction is over all “corporate matters.” 
If Kelly’s argument holds any water – i.e., that the corporation created by the state is simply the recognition of the Corpus Christi, 
then by definition the state has complete jurisdiction over the Corpus Christi, or the body of Christ. This is Erastianism. The 
Supreme Court said, "There is a clear distinction in this particular between an individual and a corporation and that the latter has 
no right to refuse to submit its books and papers for an examination at the suit of the State. While an individual may lawfully 
refuse to answer incriminating questions unless protected by an immunity statute, it does not follow that a corporation vested with 
certain privileges and franchises, may refuse to show its hand when charged with an abuse of such privileges.  Hale v. Henkel, 
201 U.S. 74-75. (Emphasis mine.) Hale v. Henkel also said:  

• The corporation is “a creature of the State.” 
• The State is "sovereign" over the corporation. 
• The corporation is “incorporated for the benefit of the public.” 
• A corporation is a State “franchise.” 
• Incorporation is a State “privilege.” 
• A corporation is “subject to the laws of the State.” 
• “Its powers are limited by law.” 
• It must “obey the laws of its creation.” 
• A corporation has no constitutionally-protected rights.  

John P. Davis describes a corporation as “a secondary, derivative, subordinate group,” and that only “by the grace of the state 
[does] the group become a corporation.” Davis, Corporations, pp. 16,23. 
41 Blackstone comments that only “after a corporation is so formed and named, it acquires many powers, rights, capacities, and 
incapacities, which we are next to consider.” (p. 475), emphasis mine. See previous footnote. 
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masterfully shows that Kelly does not believe the conclusion,42 and therefore he must deny one of 
the premises. He explicitly states that he denies premise two, as does Rushdoony in the quote 
cited above. Therefore, unless we change the law in America with respect to corporations 
(something I am very open to achieving), we should throw out the theory that church 
incorporation in America is what Rushdoony and Kelly say it is. It is quite the opposite. 

But there are problems with premise one as well. The first problem is that Ephesians 5:23 
and other passages refer to the catholic/universal church as being the body/corpus of Christ, not a 
local congregation. Christ does not have thousands of bodies, temples, wives,43 vineyards, olive 
trees, etc., but only one. This means that the defenders of this meta argument are using 
equivocation with the term “body” or corporation. When used in Scripture it has one meaning and 
when used in legal parlance it has an entirely different meaning. American law is not interested in 
declaring the church universal to be a corporation.44 The second problem has already been cited, 
and that is that the corpus of Christ can never be extinguished while any corpus created by the 
state can be ended by the state. 

But the very usage of the terms “body” or “corporation” by the church during the glory 
years of it’s first few centuries and up through the twelfth century shows that the historic church 
did not have a statist definition of the term corporation. Berman summarizes the extensive 
evidence, saying, “These and various other rules and concepts of canon law seem to reflect 
Germanic ideas of the corporation as a fellowship, with a group personality and a group will, in 
contrast to the Roman idea of a corporation as an 'institution,' whose identity is created by a 

	
42 I highly recommend part I of the PCA committee report: “I. PREAMBLE TO CHURCH/STATE SUBCOMMITTEE REPORT 
TO THE PCA GENERAL ASSEMBLY BIBLICAL, HISTORICAL, AND CONTEMPORARY CONCEPTS OF 
CHURCH/STATE RELATIONS,”  by Douglas Kelly. Unlike section two on corporations (where there is a paucity of Biblical 
exegesis), this section is replete with sound Biblical exegesis demonstrating that the church is a separate jurisdiction, that it may 
resist unlawful intrusions of the state into church affairs, and that the church has a responsibility to give prophetic rebuke to the 
state on other areas of state tyranny. Unfortunately, his two essays contradict one another. By arguing for church incorporation, 
Kelly has undermined the separate jurisdiction of the church in the previous essay. 
43 It might be thought that 2 John 1 contradicts this thesis, but there are four primary reasons why I believe this lady is a literal lady, 
not the church as a whole.   
First, if the lady of verse 1 is the bride of Christ (like Marshall, Bruce and others say that she is), then who is her sister in verse 12?  
I think that objection by itself is a fatal blow to the bride view.  How can the bride of Christ have a sister?  If the answer is that verse 
1 must then not be referring to the bride as a whole, but to a local church, then there are several problems.  The first is that it makes 
Jesus a polygamist because Jesus would then be married to the bride plus her sister, plus other sisters.  The analogy really breaks 
down even on the issue of law because the law did not allow a man to take a sister as a rival to his wife, and so it makes for a very 
awkward symbol (if indeed it is symbolism).  The second problem with that objection is that there is absolutely no precedent for 
this language of a lady to be applied to a local church.  To the whole church of all ages, yes, though the language here is that of a 
mother and her sister.  But not to the local church. On the literal view, the “sister” is easily accounted for, and the book opens up 
enormous implications for the jurisdictions of family and church. Elder John does not usurp the role of husband as he deals with 
this single lady who has some troubled children, but neither does he fail to disciple her and help her to lead her family. 
Second, there are strong parallels between the language of 2 John and the language of 3 John. Since everyone agrees that 3 John is 
written to a literal individual, then the burden of proof really lies with those who would argue in favor of the figurative view. For 
example, 2 John 2: “The elder, to the elect lady and her children, whom I love in truth” can be compared to 3 John 1: “The elder, to 
the beloved Gaius, whom I love in truth.” Likewise, 2 John 12-13 is almost identical to 3 John 13-14; 2 John 4 is very similar to 3 
John 4; etc.  If you trace the language in the two books you will discover that it all points to the same kind of recipient that 3 John 
has, and everyone agrees that 3 John is addressed to an individual, not a church.  It’s a particular style of writing used for personal 
letters.  And you can compare the language of Paul’s personal letter to Philemon. 
Thirdly, John plans to visit this person and speak face to face in verse 12.  Everyone agrees that that language has got to refer to an 
individual meeting in 3 John.  Why can’t the same interpretation be given to the identical language in this book? 
Fourth, the elect lady is said to own a house in verse 10 and to extend hospitality in that home.  He doesn’t say, “If anyone comes 
to your assembly and does not bring this doctrine, do not receive him into your assembly nor greet him.”  No.  It says, “do not 
receive him into your house.” There’s a world of difference between those applications.   
And there are several other historical, grammatical and cultural arguments that could be given that this was addressed to a widowed 
mother of several children.   
44 In terms of ancient corporate law, it is interesting that Berman notes, “Neither in the East nor in the West was the concept of a 
corporation as a legal entity applied, …to the whole church — the Church Universal.” Harold J. Berman, Law and Revolution: 
The Formation of the Western Legal Tradition (Cambridge, MA: Harvard University Press, 1983), p. 216 (emphasis mine). (This 
book is available on Questia library.) 



Partial	Report	On	Incorporation	•	Page		15	

higher political authority.”45 Indeed, the church had to constantly battle Roman statist 
conceptions of corporation: 

"Roman rules of corporation law were carried by the church into the Germanic communities of 
western Europe. They had to compete, however, with Christian concepts of the corporate nature of 
ecclesiastical communities and also with Germanic concepts of the corporate nature of 
associations generally. St. Paul had called the church the body or corpus of Christ (1 Cor. 12:27), 
and he wrote to the Galatians: 'for you are all one in Christ Jesus' (Gal. 3:28). Other Christian 
metaphors for the church were 'wife,' 'spouse,' 'mother.' All such personifications were meant to 
apply to the fellowship of believers, 'the communion of saints,' 'the congregation of the faithful.' 
Although it was accepted that all Christians everywhere formed a spiritual body, the main 
emphasis was on the spiritual unity of individual churches or individual dioceses… These 
Christian ideas were diametrically opposed to the ideas implicit in the treatment of churches as 
corporations under Roman law."46 

…It differed substantially from the corporation law of the Romans as found in the texts of 
Justinian. In the first place, the church rejected the Roman view that apart from public 
corporations (the public treasury, the cities, churches) only collegia recognized as corporations by 
the imperial authority were to have the privileges and liberties of corporations. In contrast, under 
canon law any group of persons which had the requisite structure and purpose -- for example, an 
almshouse or a hospital or a body of students, as well as a bishopric or, indeed, the Church 
Universal -- constituted a corporation, without special permission of a higher authority.47 

This battle between Roman concepts of corporation and Biblical concepts of corporation 
were eventually replaced by the position of the Roman Catholic Church – the claim that the 
church had the power to incorporate secular societies, and even to incorporate the state as part of 
the kingdom of Christ. The Reformation sought to reject both Statism (state jurisdiction over 
church corporations) and Papism (church jurisdiction over State corporations). In England the 
battle was fiercely waged both inside and outside the Westminster Assembly. A study of the 
references under points I.A-B. will show that Puritans and Scottish reformers used the term 
“corporation” for the church in its older sense to refer to what Christ established, not what the 
state and its officers establish (see point I.A-B.).48 The Puritans and Scottish reformers restored 
the Christian ideal that the church and state were separate kingdoms, separate jurisdictions, 
separate corporations, and that they received their corporate status from God alone. As 
Cunningham worded it, “The exclusion of the civil magistrate from the whole province that can 
possibly belong to the Church is absolute and complete.”49 The battle for jurisdictional 

	
45 Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge, MA: Harvard University 
Press, 1983), p. 219.  
46 Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition (Cambridge, MA: Harvard University 
Press, 1983), 216-217. 
47 Ibid., p. 219. 
48 Since George Gillespie was such a champion of the principles I am articulating, it may be useful for you to see his use of the 
term “corporation” in Aaron’s Rod Blossoming, pp. 28, 89, 116; or his “The Presbyterian’s Armoury,” p. 49.  
49 James Bannerman, The Church of Christ, Volume One, p. 176. We will see later that his Establishmentarian position did not 
authorize licensing or incorporation. On the contrary, by encouraging both church and state to affirm the Westminster Confession 
of Faith, it was guaranteeing the independent status of both organizations. As he stated on page 111,  

There is one fundamental condition, then, essential to an alliance between the Church and state, and on which both 
parties in the alliance have equally a right to insist: the condition, namely, that the Church and the state, as distinct 
societies, shall be recognized as mutually independent in their existence and entire offices and functions. Without this, 
there can be no true or scriptural alliance; and any connection formed must involve an Erastian or Popish encroachment 
on the one side or other.  

And page 107: 
 The essential idea, I repeat, that lies at the foundation of any true conception of a connection between the Church and 
state, must be the acknowledgement of their previous existence as separate and independent societies, capable of 
entering into an alliance upon equal terms, but not capable, without a surrender of their essential character, of becoming 
one with each other, or subordinate to each other. 

See also Robert Shaw, THE REFORMED FAITH, pp. xx ff.  
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independence of the church was eventually lost in England and won in Scotland. Rev. 
Witherspoon and his political allies brought the jurisdictional separation of church and state into 
American politics, but with the Establishment of general Christianity rather than one 
denomination (“religion”) within Christianity. This is why, though there is no established 
Christian denomination in America, the Supreme Court could say, 

“...Christianity, general Christianity, is and always has been, a part of the common law… not 
Christianity with an established church… but Christianity with liberty of conscience to all men.”50  

Chief Justice Story served in the Supreme Court from 1812-1845. In his commentaries on the 
Constitution he said,  

“The real object of the First Amendment was not to countenance, much less to advance 
Mohammedanism, or Judaism, or infidelity, by prostrating Christianity, but to exclude all rivalry 
among Christian sects and to prevent any national ecclesiastical patronage of the national 
government.”51 

“Probably at the time of the adoption of the Constitution, and of the [First] Amendment...the 
general, if not the universal, sentiment in America was, that Christianity ought to receive 
encouragement from the State so far as was not incompatible with the private rights of conscience 
and the freedom of religious worship. Any attempt to level all religions, and to make it a matter of 
state policy to hold all in utter indifference, would have created universal disapprobation, if not 
universal indignation.52 

“There never has been a period of history, in which the Common Law did not recognize 
Christianity as lying at its foundation.”53   

This was a type of Establishmentarianism, but it still required that the two kingdoms of church 
and state have jurisdictions whose separation (as Cunningham worded it) is “absolute and 
complete.”54 This is another illustration of how Establishmentarians of various shades could hold 
to jurisdictional separation of church and state. It also explains why American Presbyterians like 
Witherspoon were just as insistent as Scottish Establishmentarians on a non-statist definition of 
church incorporation. R. L. Dabney fought valiantly against church incorporation, but the Statism 
of the times had begun to grip the Reformed camp as well, and one after another of the 
Presbyterian Churches began to apply for corporate status. When they did so, they automatically 
had to adopt American legal requirements on such issues as female suffrage, voting of children 
under 20, congregational voting on property, etc.  

So, back to the discussion of the syllogism being used to evaluate the thesis of 
Rushdoony, Kelly, and Selbrede: if either premise in that syllogism is false, the theological 

	
50 Holy Trinity Church v. United States. See http://www.languageandlaw.org/TEXTS/CASES/HOLYTRIN.HTM  
51 Chief Justice Joseph Story, Commentaries on the Constitution of the United States (Boston: Little, Brown, & Co, 1873), Book 
III, p. 606. My edition is a Google Books scan. 
52 Ibid., p. 605.  
53 Chief Justice Joseph Story, The Miscellaneous Writings (Boston: James Monroe & Co, 1835), p. 449. My edition is a Google 
Books scan.  
54 James Bannerman, The Church of Christ, Volume One, p. 176. We will see later that his Establishmentarian position did not 
authorize licensing or incorporation. On the contrary, by encouraging both church and state to affirm the Westminster Confession 
of Faith, it was guaranteeing the independent status of both organizations. As he stated on page 111,  

There is one fundamental condition, then, essential to an alliance between the Church and state, and on which both 
parties in the alliance have equally a right to insist: the condition, namely, that the Church and the state, as distinct 
societies, shall be recognized as mutually independent in their existence and entire offices and functions. Without this, 
there can be no true or scriptural alliance; and any connection formed must involve an Erastian or Popish encroachment 
on the one side or other.  

And page 107: 
 The essential idea, I repeat, that lies at the foundation of any true conception of a connection between the Church and 
state, must be the acknowledgement of their previous existence as separate and independent societies, capable of 
entering into an alliance upon equal terms, but not capable, without a surrender of their essential character, of becoming 
one with each other, or subordinate to each other. 

See also Robert Shaw, THE REFORMED FAITH, pp. xx ff.  
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foundation for the arguments they advance is removed. Hopefully the reader can see that both 
premises have been proved to be false.  

The following chart will summarize some of the key differences between the Biblical 
corpus (body) and the state-made church corporations in the United States of America. If these 
distinctions are true, then it is illegitimate exegesis to say that column 2 is simply acknowledging 
the preexistence of column 1. 

Biblical Corpus State Corporation 

Its creator is Christ (Matt. 16:18) Its creator is the state. “A corporation is a creature of the state.” (Wilson v. 
U.S.); “a creature of the State” (Hale v. Henkel) 

It’s head is Christ (Eph. 5:23); “subject to 
Christ as its only sovereign” (William 
Cunningham) 

Its head is the state. “Corporate existence is a privilege granted by the sovereign 
upon compliance with specified conditions.” (Smith & Robertsonl Hale v 
Henkel;  Forest City Mfg Co v International Ladies’ Garment Workers Union); 
“created by the supreme power of the state” (Warner v Beers) 

Can this corporation exist apart from the 
state? Yes – Throughout the book of Acts 

Can this corporation exist apart from the state? No. “a creature of the State” with 
State as “sovereign” giving a “franchise” “subject to the laws of the State” and 
its “powers are limited by law.” (Hale v Henkel) 

Was the state’s permission needed? No. 
See book of Acts. “It does not appear that 
the prince’s consent was necessary to be 
actually given to the foundation of them.” 
(Blackstone) 

Was the state’s permission needed? Yes. In England: “the king’s consent is 
absolutely necessary to the erection of any corporation…” (Blackstone). In 
America:  “ Its rights to act as a corporation are only preserved to it so long as it 
obeys the laws of its creation.” (Wilson v. U.S.); “ legal entity created by or 
under the authority of the laws of a state.” (Black’s Law Dictionary) 

Does it have God-given rights irrevocable 
by the state? Yes (Acts 5:29; etc) 

Does it have God-given rights irrevocable by the state? No “Corporate existence 
is a privilege granted by the sovereign upon compliance with specified 
conditions.” (Smith & Robertson); “an artificial person without natural rights” 
(Bassen v Monckton) 

Incorporated by Christ for the glory of God 
and the extension of His kingdom, not the 
“good” of the public. (Eph. 4:4-16) 

“It is presumed to be incorporated for the benefit of the public.” (v. Henkel) 

Incorporated by the grace of God. (Eph. 
4:4-16) and the power of the Spirit (1 Cor. 
12:13) 

Incorporated “by the grace of the state” (J. P. Davis, Corporations) and “ has 
only such powers as the State has conferred upon it.” (Smith & Roberson) 

It is regulated by Scripture alone (see point 
I.D.) 

It is regulated by state law. “It receives certain special privileges and franchises 
and holds them subject to the laws of the state and the limitation of its charter. 
It’s powers are limited by law. It can make no contract not authorized by its 
charter…” (Hale v. Henkel, emphasis mine) 

Is it a legal entity? No. It existed before 
there was a state and will outlive the state. 

It is “created by statute as a legal entity” (Black’s Law Dictionary) 

Is it a state licensed organization? No. In 
Acts it existed despite state disapproval. 

“To acquire the status of artificial or legal personality, the group seeking it must 
be incorporated, i.e., must obtain a formal state license.” (Warren Co. v. 
Heister) 

Does not artificially distinguish between 
church corporate (money, buildings, 
voting, etc) and church spiritual (Gospel, 
prayer, etc) 

Does artificially distinguish between church corporate (money, buildings, 
voting, etc) and church spiritual (Gospel, prayer, etc). “ a distinction between 
‘spiritual’ entity, the ‘church,’ and a ‘temporal’ entity, the ‘society,’ which exist 
in a kind of hypostatic union, the one governed by denominational custom, the 
other by state law.” (Rodes) 

Has powers, rights, capacities prior to any Only “after a corporation is so formed [by the state] and named, it acquires 
many powers, rights, capacities, and incapacities, which we are next to 
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Though this is not an exhaustive list of differences, it should be sufficient to give one more 
evidence that this meta argument supports our point, not that of Selbrede, Kelly, Rushdoony, et 
al. 

D. Those who claim that since the Bible does not explicitly condemn incorporation, 
the church is at liberty to be incorporated 

Many Reformed people have become Lutheran in their ecclesiology. They ask, “Where 
does the Bible forbid us from getting incorporated?” However, even if the Bible did not condemn 
incorporation (but see the rest of the paper), it misses the point that God has nowhere authorized 
the church to do this. Unlike families and individuals who are authorized to do anything that is 
not explicitly forbidden by God’s law, the church and state may only do that which God has 
explicitly authorized them to do. This is the fundamental difference between Lutherans and 
Presbyterians. Presbyterians held to the Regulative Principle of Government,55 which can be 
articulated as follows: Christ as the King and only Lawgiver,56 has given to His Church a system 

	
55 Morton Smith summarizes this historic position well when he says,  

“With Christ as the only Lawgiver, we recognize that the Church is not a legislative body, but merely a declarative 
body. That is, Christ is the one who has given the laws by which the Church is to live. The Church’s task is to seek to 
understand and to set forth the meaning of these laws… He is the author of the system of doctrine for the Church, of her 
government, of her discipline, and of her worship. It is stated that all of this is either expressly set down in Scripture or 
by good and necessary inference may be deduced therefrom. A result of this is that men are not to add or subtract from 
what HE has given. In this, the Presbyterian Church in America declares that she believes in what is sometimes called 
the jus divinum principle of church government. We believe that both the doctrines of faith, and also the basic principles 
of church government, discipline, and worship have been given to us in the Word. Other forms of church government 
may be able to say that they are not forbidden in so many words, but it is explicitly the Presbyterian form of government 
that claims to be jus divinum. As already noted the Book here affirms that the ‘regulative principle’ applies to doctrine, 
government, discipline and worship. Christ as King has given His Word concerning each of these areas to the Church, 
and nothing is to be added or taken from His Word. The Church should always be most careful as to how it frames its 
rules and guidelines for each of these areas, that they are in accord with the inspired Word of God at every point.” 
Commentary on the PCA Book of Church Order. 

56 “…He who is the blessed and only Potentate, the King of kings and Lord of lords” (1 Tim. 6:15); “There is one Lawgiver, who 
is able to save and to destroy. Who are you to judge another?” (James 4:12); “…one Lord…” (Eph. 4:5); “You shall worship the 
LORD your God, and Him only you shall serve.’ “ (Matt 4:10); “the only Lord God and our Lord Jesus Christ” (Jude 4); “…the 
statutes, the ordinances, the law, and the commandment which He wrote for you, you shall be careful to observe forever; you shall 
not fear other gods.” (2 Kings 17:37); “Now this is the commandment, and these are the statutes and judgments which the LORD 
your God has commanded… be careful to observe it… Hear, O Israel: The LORD our God, the LORD is one!...” (Deut. 6:1-9) 

state action (Acts) consider.” (Blackstone); “A corporation derives its existence and all of its 
powers from the State and, therefore, has only such powers as the State has 
conferred upon it.” (Smith & Roberson) 

Was it persecuted under Roman emperors 
in the first three centuries for existing. Yes. 

Was it persecuted under Roman emperors in the first three centuries for 
existing? No. It would have violated the church’s conscience to succumb to 
Rome’s requirements for this corporation. 

Limited liability under this corporation? 
No. 

Limited liability under this corporation? Yes. 

Does not need to apply to the state with 
paperwork to exist. 

Does need to apply to the state with paperwork to exist. 
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of government and discipline that is complete.57 This historic jus divinum58 principle of church 
government requires that all laws,59 methods,60 and goals61 of church government and discipline 
must be either expressly set down in Scripture62 or be deduced from the Scripture by good and 

	
57 “All Scripture is given by inspiration of God, and is profitable for doctrine, for reproof, for correction, for instruction in 
righteousness, that the man of God may be complete, thoroughly equipped for every good work.” (2 Tim. 3:17); “…that you may 
learn in us not to think beyond what is written …” (1 Cor. 4:6); [In the context of the church discipline of verses 3-11, Paul says,] 
“… For to this end I also wrote, that I might put you to the test, whether you are obedient in all things.” (2 Cor. 2:9) “Not that we 
are sufficient of ourselves to think of anything as being from ourselves, but our sufficiency is from God, who also made us 
sufficient as ministers of the new covenant.” (2 Cor. 3:6); “…has given to us all things that pertain to life and godliness, through 
the knowledge of Him who called us by glory and virtue” (2 Pet 1:3); 1 Cor. 6:1-6; 1 Cor. 3:18-23; “That you may stand perfect 
and complete in all the will of God” (Col. 4:12); “…rejoicing to see your good order and the steadfastness of your faith in 
Christ…rooted and built up in Him and established in the faith… Beware lest anyone cheat you through philosophy and empty 
deceit, according to the tradition of men, according to the basic principles of the world, and not according to Christ. For … you 
are complete in Him…” (Col. 2:5-10) 
58 Jus Divinum was the Latin expression for “divine law” used by the Scottish Reformers to speak of Presbyterianism as being 
regulated in all it did by the Scripture alone. Christ received “all authority” (Matt 28:18) and a deposit (paradosis) of truth from 
the Father (Matt. 11:27; Luke 10:22; John 15:15), which He in turn gave to the apostles (Matt. 11:27; Luke 10:22; 1 Cor. 11:23; 
John 14:26; 15:15; 16:12-13; 20:21), which they in turn gave to the church in the Scriptures and its doctrine (1 Cor. 11:2, 23; 15:3; 
2 Thes. 3:6; 2 Pet 2:21; Jude 3). The church is built on this revelational foundation (Eph. 2:19-22). The Puritan theology can be 
summed up in the phrase that “The only voice that should be heard in the church is the voice of Jesus speaking through the 
Scriptures.” As Morton Smith worded it, Presbyterianism “…affirms that the ‘regulative principle’ applies to doctrine, 
government, discipline and worship. Christ as King has given His Word concerning each of these areas to the Church, and 
nothing is to be added or taken from His Word. The Church should always be most careful as to how it frames its rules and 
guidelines for each of these areas, that they are in accord with the inspired Word of God at every point.” (From Commentary on 
the PCA Book of Church Order, Preface) 
59 In connection with judgments to settle conflicts, Moses was instructed, “And you shall teach them the statutes and the laws, and 
show them the way in which they must walk and the work they must do… And let them judge the people at all times…” (Ex. 
18:16-22) “So speak and so do as those who will be judged by the law of liberty.” (James 2:12); “All Scripture… for reproof, for 
correction” (2 Tim. 3:15-17) 
60 “I write so that you may know how you ought to conduct yourself in the house of God, which is the church of the living God, 
the pillar and ground of the truth “ (1 Tim. 3:15); “for if a man does not know how to rule his own house, how will he take care of 
the church of God?” (1 Tim. 3:5); “But you have carefully followed my doctrine, manner of life, purpose,…” (2 Tim. 3:10); “we 
did not consult Him about the proper order. “ (1 Chron. 15:13); “For our boasting is this: the testimony of our conscience that we 
conducted ourselves in the world in simplicity and godly sincerity, not with fleshly wisdom but by the grace of God, and more 
abundantly toward you.” (2 Cor. 1:12); “All Scripture … is profitable for doctrine, for reproof, for correction, for instruction in 
righteousness, that the man of God may be complete, thoroughly equipped for every good work.” (2 Tim. 3:17); “You know, from 
the first day that I came to Asia, in what manner I always lived among you.” “ (Acts 20:18); “speak the things which are proper 
for sound doctrine” (Tit. 2:1); “Let him show by good conduct that his works are done in the meekness of wisdom.” (James 3:13); 
“…do not inquire after their gods, saying, “How did these nations serve their gods? I also will do likewise.’” (Deut. 12:30); “to 
make ourselves an example of how you should follow us.” (2 Thes. 3:9); “for the wrath of man does not produce the righteousness 
of God.” (James 1:20); 2 Cor. 7:11; etc 
61 “… for every good work.” (2 Tim. 3:17); “For Christ is the end (telos) of the law for righteousness to everyone who believes…” 
(Rom. 10:4); “Now the purpose of the commandment is love from a pure heart, from a good conscience, and from sincere faith.” 
(1 Tim. 1:5); “But you have carefully followed my doctrine, manner of life, purpose,…” (2 Tim. 3:10); “…you ought rather to 
forgive and comfort him, lest perhaps such a one be swallowed up with too much sorrow.” (2 Cor. 2:7); “Now I rejoice, not that 
you were made sorry, but that your sorrow led to repentance. For you were made sorry in a godly manner, that you might suffer 
loss from us in nothing.” (2 Cor. 7:9); “For godly sorrow produces repentance leading to salvation, not to be regretted; but the 
sorrow of the world produces death.” (2 Cor. 7:10); “For observe this very thing, that you sorrowed in a godly manner: What 
diligence it produced in you, what clearing of yourselves, what indignation, what fear, what vehement desire, what zeal, what 
vindication! In all things you proved yourselves to be clear in this matter.” (2 Cor. 7:11); “for the wrath of man does not produce 
the righteousness of God.” (James 1:20) 
62 Patterned after the Bible’s use of “it is written” or other direction quotations.  
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necessary consequence,63 with nothing being added64 or taken away65 by mere human authority66. 
Even the circumstances of church worship and government (all things being done decently, in 
order, and for edification)67 are governed by the general rules of Scripture and must not go to the 
right hand or to the left hand of the liberties given in Scripture.68 If this historic position of 
Reformed Presbyterianism is true, then the burden of proof is upon those who want to get their 
churches incorporated to prove that the Scripture does indeed authorize them to do so. The 
historic Presbyterian position is that “The only voice that should be heard in the church is the 
voice of God speaking through the Scriptures.”69 If applying to the state for corporate charter 
cannot be found in Scripture, then it is automatically unlawful. 

But, as a matter of fact, the Scripture does address this subject of state licensing and 
incorporation both 1) by way of the other principles discussed in this paper and 2) directly: in the 
book of Acts, the church not only refused to be licensed by the Jewish state (Acts 4:1-31; 9:2; 

	
63 Patterned after the Bible’s use of deductive reasoning. On the use of deductive logic in the theology and practice of the church, 
see WCF 1:5; 1:6; 1:9; LC 4,105,113; WCF 1:6 says that such principles “by good and necessary consequence may be deduced 
from Scripture.” WCF 1:5 and LC 4 both speak of the “consent of all the parts” of Scripture. All laws of logic are affirmed in 
Scripture, as for example, the Law of Identity (Ex 3:14, John 6:35, 41; 10:7, 11; 14:6; 15:1), the Law of Non-Contradiction (James 
5:12, Matt 12:33, 1 Cor 14:33, Heb 6:18), the Law of Excluded Middle (Matt 12:30, Mark 9:40), etc. Romans is a masterpiece of 
logical reasoning, and the thousands of logical arguments (“if… then”; “therefore,” conflations of Scripture, etc.) that are found in 
Scripture clearly support the Confession’s stance on deductive reasoning in theology and polity. Indeed, the following statements 
are meaningless if logic is not valid: “Thy Word is truth” (John 17:17); “For all the promises of God in Him are Yes, and in Him 
Amen, to the glory of God through us.” (2 Cor. 1:20); “He cannot deny Himself.” (2 Tim. 2:13); “…God, who cannot lie, 
promised…” (Tit. 1:2); etc.  
64 “…that you may learn in us not to think beyond what is written …” (1 Cor. 4:6); “…has given to us all things that pertain to life 
and godliness, through the knowledge of Him who called us by glory and virtue” (2 Pet 1:3); “Do not add to His words,  Lest He 
rebuke you, and you be found a liar.” (Prov. 30:6); “For the wisdom of this world is foolishness with God. For it is written, “He 
catches the wise in their own craftiness”” (1 Cor. 3:19); “You shall not add to the word which I command you, nor take from it, 
that you may keep the commandments of the LORD your God which I command you.” (Deut. 4:2) 
65 “Man shall not live by bread alone, but by every word that proceeds from the mouth of God.” (Matt. 4:4); “You shall not add to 
the word which I command you, nor take from it, that you may keep the commandments of the LORD your God which I command 
you.” (Deut. 4:2); “Whatever I command you, be careful to observe it; you shall not add to it nor take away from it.” (Deut. 12:32) 
66 “Dare any of you, having a matter against another, go to law before the unrighteous, and not before the saints? Do you not 
know that the saints will judge the world? And if the world will be judged by you, are you unworthy to judge the smallest matters? 
Do you not know that we shall judge angels? How much more, things that pertain to this life? If then you have courts concerning 
things pertaining to this life, do you appoint those who are least esteemed by the church to judge? I say this to your shame. Is it so, 
that there is not a wise man among you, not even one, who will be able to judge between his brethren? But brother goes to law 
against brother, and that before unbelievers!” (1 Cor. 6:1-6); 1 Cor. 3:18-23; “…we conducted ourselves… in simplicity and godly 
sincerity, not with fleshly wisdom…” (2 Cor. 1:12); “To the law and to the testimony! If they do not speak according to this word, 
it is because there is no light in them.” (Is. 8:20); “… that you may learn in us not to think beyond what is written…” (1 Cor. 4:6); 
“…bound by the law… at liberty” (1 Cor. 7:39). 
67“Let all things be done decently and in order.” (1 Cor. 14:40); “rejoicing to see your good order…” (Col. 2:5); “hat you should 
set in order the things that are lacking “ (Tit. 1:5); “…our authority, which the Lord gave us for edification and not for your 
destruction” (2 Cor. 10:8);  “let it be for the edification of the church that you seek to excel” (1 Cor. 14:12); “we do all things, 
beloved, for your edification. “ (2 Cor. 12:19); “Therefore I write these things being absent, lest being present I should use 
sharpness, according to the authority which the Lord has given me for edification and not for destruction “ (2 Cor. 13:10); “For 
you indeed give thanks well, but the other is not edified.” (1 Cor. 14:17); “Let all things be done for edification.” (1 Cor. 14:26); 
“Let no corrupt word proceed out of your mouth, but what is good for necessary edification, that it may impart grace to the 
hearers” (Eph. 4:29) 
68 See point I.E and footnotes 74-77 for specific examples of how the general rules of Scripture speak to every circumstance of 
worship and government, including sitting, standing, pulpits, air conditioning, etc. “You shall not add to the word which I 
command you, nor take from it, that you may keep the commandments of the LORD your God which I command you.” (Deut. 
4:2); “Therefore you shall be careful to do as the LORD your God has commanded you; you shall not turn aside to the right hand 
or to the left.” (Deut. 5:32); “So you shall not turn aside from any of the words which I command you this day, to the right or the 
left, to go after other gods to serve them.” (Deut. 28:14); “Only be strong and very courageous, that you may observe to do 
according to all the law which Moses My servant commanded you; do not turn from it to the right hand or to the left, that you may 
prosper wherever you go.” (Josh. 1:7); “Therefore be very courageous to keep and to do all that is written in the Book of the Law 
of Moses, lest you turn aside from it to the right hand or to the left.” (Josh. 23:6). 
69 Or as George Gillespie said, "Neither ought the voice of any to take place, or be rested upon in the Church, but the voice of 
Christ alone.” Quoted by William Cunningham - http://www.naphtali.com/articles/william-cunningham/the-westminster-
confession-on-the-separation-of-church-and-state/  
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etc.) but it also clearly violated Roman statist law70 when it established churches without applying 
for the collegia licita or corporate status from Rome (Acts 13:42-52; Acts 189:12-17; etc).71 
Guterman demonstrates that Jewish synagogues were divided on their own conformity to this 
requirement, with many synagogues in the West applying for the status, but most in East refusing 
to do so and operating as “underground” synagogues.72 It is precisely Rome’s insistence that all 
religious groups get licensed and incorporated that explains both 1) the boldness of Jewish 
lawsuits against Paul in Roman courts and 2) later Roman persecution of Christianity. As long as 
the Romans thought of Christianity as a Jewish sect, it is easy to see how Christianity escaped 
Roman persecution. But once the split between the Jewish synagogue system and the Christian 
synagogues became definitive (see the book of Hebrews), Rome would have recognized the 
church as a religio ilicita and severely persecuted them.73 To the early church, getting a license 
from Nero was unthinkable and they preferred to face death than to compromise the Kingship of 
Christ over the church jurisdiction. It was hardly an issue that could be described as indifferent 
(the next point).  

E. Those who claim that incorporation is related to the adiaphora, circumstantial, 
or things “indifferent” that the Confession authorizes us to decide based upon 
the light of nature and Christian prudence 

This position gives the appearance of being theological, but is in reality a theological 
argument that corporations do not need any theological justification. The thought is that, since the 
corporation only relates to things that are not of the essence of what it means to be a church, that 
the “circumstances” clause of Westminster Confession of Faith I.vi applies. This says, 

…there are some circumstances concerning the worship of God, and government of the Church, 
common to human actions and societies, which are to be ordered by the light of nature, and 
Christian prudence, according to the general rules of the Word, which are always to be observed. 
The argument is that, though corporate issues do relate to the government of the church, 

this clause allows any issues related to the government of the church that are also common to 
human actions and societies to be engaged in without the need to defend it from Scripture. Thus, 
a church could exist without property, so there should be no problem for a church to relegate the 
handling of property issues to the corporate officers. Let me make three quick observations: 

First, it is impossible to demonstrate that all corporate matters are non-essential matters or 
even to demonstrate that churches can isolate corporate matters so tightly that they do not 
impinge upon the spiritual matters of the church. Are hymn books and Bibles essential matters or 
non-essential matters? Courts have treated them as property that must be disposed of according to 
corporate law upon the closing of a church. Is preaching against homosexuality a corporate issue 

	
70 While the earliest code of Rome (the Twelve Tables) made worship of foreign gods punishable by death, once Rome started 
conquering foreign nations, they had to accommodate religions while still maintaining control. They gave a great deal of religious 
liberty so long as groups applied for a license (licet) and got a state-approved corporation (collegia licita). There have been some 
who have tried (unsuccessfully) to discredit the religio licita theory. The first was H. J. Cadbury. See also Philip Francis Esler, 
Community and Gospel in Luke-Acts: The Social and Political Motivations of Lucan Theology (Cambridge University Press, 
1987). However, the evidence is quite strong that Rome licensed religions and that Christianity was persecuted only because it 
refused the licet and the corporate approval. As Guterman states, "The religio licita was probably recognized in Republican times, 
and was certainly confirmed and regulated by Caesar and Augustus, Josephus, Ant. jud. I, XVI, c. VI, 2; Philo, Legatio ad caium, 
24.” Simeon L. Guterman, Religious Toleration and Persecution in Ancient Rome (London: Aiglon Press, 1951) 18. Tertullian 
referred to Judaism as “insignissima religio, certe licita” (“a well known religion, certainly licensed”). 
71 That the early church never applied for and never had Roman license or corporate approval can be seen by simply reading 
through the book of Acts. But it is also documented in secular history by Emile Schürer, A History of the Jewish People, II, vol. 2 
(Hendriksen publishers, 1995), pp. 257ff.; Simeon L. Guterman, Religious Toleration and Persecution in Ancient Rome (London: 
Aiglon Press, 1951); Charles Merivale, A History of the Romans Under the Empire (London: Spottiswoode and Co, 1865), p. 423, 
footnote 1. 
72 Simeon L. Guterman, Religious Toleration and Persecution in Ancient Rome (London: Aiglon Press, 1951). 
73 For a sermon that explains the relationship between Roman corporate law and early persecution, see Phillip G. Kayser, Church 
Incorporation (Omaha: Biblical Blueprints, 2008). 
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or a non-corporate issue? The direction that state laws have been going, this may well be a 
violation of corporate law soon, and in many countries it already is. But even apart from such 
controversies, states have always claimed a vested interest in all fiduciary matters, all corporate 
meetings (whether meetings of officers or meetings of members), voting for officers, the age at 
which members may vote, the salary that officers draw, the purchase of a building, the way funds 
are disbursed when a corporation is disbanded, etc. The Bible says a great deal about every one of 
these issues. And it is obvious that each of these matters does indeed have an impact upon the 
spiritual health of the church members. In reality, to insulate corporate governing from spiritually 
governing will actually undermine the governing of the church. 

Second, the Confession explicitly says that all circumstantial matters must still be ordered 
“according to the general rules of the Word, which are always to be observed.” What is meant by 
that phrase? It means first of all that no circumstance of the church’s worship and government is 
unaddressed by the Scriptures in some fashion. Without that, we would not have divine right 
Presbyterianism. But secondly, where Scripture gives two or more options, it leaves the decision 
up to the sanctified judgment of the church’s leaders. That is not a liberty independent of 
Scripture but a liberty given by Scripture. For example, since there are numerous passages of 
Scripture that show worship in the open air as well as worship within the shelter of a building, the 
Scottish reformers were perfectly justified in leaving the official church buildings in times of 
persecution and worshipping in rainy mountain recesses away from the English soldiers and 
certainly the early church was justified in worshipping in the catacombs. Likewise, since 
Scripture gives liberty to preach while standing on a stage (Neh. 8:5; 9:3; 2 Chron. 24:2) or to 
preach while sitting on a chair (Luke 4:20-24), it is the Scripture itself that has authorized leaders 
of the church to make that decision based upon “the light of nature, and Christian prudence.” But 
the fact that the Bible did not dictate one or the other posture does not mean that the Scripture did 
not address it or authorize it. Likewise, if the Scripture gives liberty to have the congregation 
stand while listening to a sermon (Lev. 9:5; Neh. 9:5) or to sit when doing so (Deut. 33:3; Ezek. 
33:31), it is not that Scripture fails to speak to the subject, but that Scripture allows us to make a 
decision within the general boundaries of propriety and expedience. Likewise, when Scripture 
gives several different orders of worship (all of which contain the same elements of worship), 
then we have liberty to pick one of those orders of worship (or to use each of those Scriptural 
orders at different times). Scripture addresses even the tiniest technical details of the church – like 
a working sound system,74 instruments being in tune,75 and whether it is legitimate to put words 
on the wall for the whole congregation to read responsively.76 Some people mock the regulative 
principle of government by saying that the Bible does not authorize electric lights or air 
conditioning, but I believe to the contrary that it does indeed address such subjects through its 
general principles.77  

	
74 Many Scriptures speak to this. For example, the acoustics of Mount Gerizim and Mount Ebal are so phenomenal that millions 
crowded into that natural amphitheater would able to hear. Other Scriptures on the importance of good acoustics include: 

• “So they read distinctly from the book...” (Neh. 8:8) 
• “read this law before them in their hearing” (Deut. 31:11,28; 32:44; 2 Kgs 23:2; 2 Chron. 34:30; Jer. 26:15) 
• ...”Ezra opened the book in the sight of all the people, for he was standing above all the people...” (Neh. 8:5) 

75 Some sample Scriptures include: 
• ...the trumpeters and singers were as one, to make one sound to be heard in praising and thanking the Lord (2 Chr. 5:13) 
• whether flute or harp, when they make a sound, unless they make a distinction in the sounds, how will it be known what is 

piped or played?  For if the trumpet makes an uncertain sound, who will prepare himself for battle?  So likewise you, unless 
you utter by the tongue words easy  to understand, how will it be known what is spoken?  For you will be speaking into the air. 
(1 Cor. 14:7-9) 

• play skillfully with a shout of joy.  (Psalm 33:3) 
76 See for example, Deut 27:2-4, which allows for putting huge words on a huge white screen that everyone could read 
responsively.  
77 I believe “the light of nature and Christian prudence” can logically make such applications from general rules of Scripture such 
as: 1) the Bible authorizes us to protect members of the church from the elements and extreme temperatures during public 
meetings (Ezra. 10:7-17; Is. 4:6; see metaphorical application of this commonplace in Is. 4:5-6; 25:4; Ps. 27:5; etc.), 2) the Bible 
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Third, some have tried to define circumstances as “secular” or “religiously neutral” issues. 
However, that interpretation flies in the face of the Regulative Principle of Government (see point 
D). Suffice it to say that this portion of the Confession makes it clear that there is nothing that the 
church may do (circumstances included) which are not regulated by the general principles of the 
Word. What the divines had in mind was that when Scripture gave flexibility on an issue, we are 
not authorized to go the right or to the left of the liberties given, but within those Scriptural 
bounds (“the general rules of the Word”), leaders can make their choices according to “the light 
of nature, and Christian prudence.” Thus, this meta argument in no way justifies church 
incorporation, since we have seen that church incorporation violates both the general and the 
specific rules of the Word. 

II. Miscellaneous issues 

A. Risk management 
Some will quote Scriptures on risk management as a reason why it is a moral imperative 

to get incorporated. For example, Proverbs 22:3 says, 
A prudent man foresees evil and hides himself, but the simple pass on and are punished. 

The argument is that a corporation gives limited liability to the members and officers of the 
corporation, and it is foolish to needlessly expose our officers and members to liability risk.78 If 
the corporation should do something irresponsible, immoral, or worthy of lawsuit only the 
corporation would be sued, and the officers and members would be insulated from damages that 
might result.  

But why is it Biblically ethical to insulate the officers of a corporation from their 
misdeeds? It is always an individual or group of individuals who take specific actions, not an 
artificial person. When men have been irresponsible, the Bible mandates restitution, and it would 
be wrong to insulate them from that Biblical justice. This was the thrust of R. L. Dabney’s 
criticism of corporations. So my first question is, “How can we reconcile limited liability with the 
following chart mandating restitution?” 

Basics of Restitution 
When the one wronged could not be found, his relatives needed to be paid, and if the 

relatives could not be found, the restitution needed to be paid to the church (Numb. 5:5-10).  The 
point being made was that restitution is important even when the victim cannot be found.  It is the 
honor of God’s law that is at stake as well as the benefit of the sinner. The following chart breaks 
down the general categories of restitution (though there are other variations): 

Situation 
%	

Proof 
No	sin		
No	intent	

100%		 Ex.	22:5-6	“	If	a	man	causes	a	field	or	vineyard	to	be	grazed,	and	lets	loose	his	animal,	and	it	
feeds	in	another	man’s	field,	he	shall	make	restitution	from	the	best	of	his	own	field	and	the	
best	of	his	own	vineyard.		“	If	fire	breaks	out	and	catches	in	thorns,	so	that	stacked	grain,	

	
authorizes artificial light during worship (Ex. 25:37; Acts 20:8; etc), 3) The Bible authorizes tools to take care of things important 
to worship (Ex. 27:3; 38:3; Numb. 4:9); etc. 
78 Most Christian attorneys tend to take this position. The OPC magazine, Ordained Servant, illustrates this pragmatism: “We live 
in a less than perfect world. And there are certain matters over which the state exercises authority whether we like it or not.… One 
advantage of incorporation is that members or officers of the church cannot be sued at law for all sorts of reasons. Of course we 
carry liability insurance. But should we ever be sued for an exorbitant amount, we as members might be named. You can use your 
own imagination as to the possible results… the authority of the church involves (in prevailing practice) two final governing 
bodies. So matters concerning the corporation are handled by the same congregation acting as a corporation and primarily as an 
ecclesiastical body …tax exemption in the OPC is not tied to incorporation. Tax exemption is had by securing a tax-exemption 
number from the government. And the government is obliged to give it by its own law. Moreover it is also obliged to give it under 
the authority of Christ the King of the nations. But if you feel even getting that number is somehow related to the mark of the 
beast, you can pay taxes on both property and income.” http://www.opc.org/qa.html?question_id=103 See the paper by  
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standing	grain,	or	the	field	is	consumed,	he	who	kindled	the	fire	shall	surely	make	
restitution.”		Verses	11,14:	“make	it	good.”	

S
i
n 

No	intent		

120%		 Lev.	5:14-19	Then	the	LORD	spoke	to	Moses,	saying:		“If	a	person	commits	a	trespass,	and	
sins	unintentionally	…	he	shall	make	restitution	for	the	harm	that	he	has	done	in	regard	to	the	
holy	thing,	and	shall	add	one-fifth	to	it	and	give	it	to	the	priest.	So	the	priest	shall	make	
atonement	for	him	with	the	ram	of	the	trespass	offering,	and	it	shall	be	forgiven	him.	If	a	
person	sins,	and	commits	any	of	these	things	which	are	forbidden	to	be	done	by	the	
commandments	of	the	LORD,	though	he	does	not	know	it,	yet	he	is	guilty	and	shall	bear	his	
iniquity.	And	he	shall	bring	to	the	priest	a	ram	without	blemish	from	the	flock,	with	your	
valuation,	as	a	trespass	offering.	So	the	priest	shall	make	atonement	for	him	regarding	his	
ignorance	in	which	he	erred	and	did	not	know	it,	and	it	shall	be	forgiven	him.	It	is	a	trespass	
offering;	he	has	certainly	trespassed	against	the	LORD.”	

Sin	
Intent	
Not	caught	

120%	 Num.	5:5-10		“…When	a	man	or	woman	commits	any	sin	that	men	commit	in	unfaithfulness	
against	the	LORD,	and	that	person	is	guilty,		‘then	he	shall	confess	the	sin	which	he	has	
committed.	He	shall	make	restitution	for	his	trespass	in	full,	plus	one-fifth	of	it,	and	give	it	to	
the	one	he	has	wronged.	But	if	the	man	has	no	relative	to	whom	restitution	may	be	made	for	
the	wrong,	the	restitution	for	the	wrong	must	go	to	the	LORD	for	the	priest,	in	addition	to	the	
ram	of	the	atonement	with	which	atonement	is	made	for	him.”		
Lev.	6:1-5	And	the	LORD	spoke	to	Moses,	saying:		“If	a	person	sins	and	commits	a	trespass	
against	the	LORD	by	lying	to	his	neighbor	about	what	was	delivered	to	him	for	safekeeping,	
or	about	a	pledge,	or	about	a	robbery,	or	if	he	has	extorted	from	his	neighbor,	or	if	he	has	
found	what	was	lost	and	lies	concerning	it,	and	swears	falsely	—	in	any	one	of	these	things	
that	a	man	may	do	in	which	he	sins:	then	it	shall	be,	because	he	has	sinned	and	is	guilty,	that	
he	shall	restore	what	he	has	stolen,	or	the	thing	which	he	has	extorted,	or	what	was	delivered	
to	him	for	safekeeping,	or	the	lost	thing	which	he	found,	or	all	that	about	which	he	has	sworn	
falsely.	He	shall	restore	its	full	value,	add	one-fifth	more	to	it,	and	give	it	to	whomever	it	
belongs,	on	the	day	of	his	trespass	offering.”	

Sin	
Intent	
Caught	

200%	 Ex.	22:4		“If	the	theft	is	certainly	found	alive	in	his	hand,	whether	it	is	an	ox	or	donkey	or	
sheep,	he	shall	restore	double.”	
Ex.	22:7	“	¶	If	a	man	delivers	to	his	neighbor	money	or	articles	to	keep,	and	it	is	stolen	out	of	
the	man’s	house,	if	the	thief	is	found,	he	shall	pay	double.”	
Ex.	22:9	“	¶	For	any	kind	of	trespass,	whether	it	concerns	an	ox,	a	donkey,	a	sheep,	or	
clothing,	or	for	any	kind	of	lost	thing	which	another	claims	to	be	his,	the	cause	of	both	parties	
shall	come	before	the	judges;	and	whomever	the	judges	condemn	shall	pay	double	to	his	
neighbor.”	
Num	5:10	“If	the	theft	is	certainly	found	alive	in	his	hand,	whether	it	is	an	ox	or	donkey	or	
sheep,	he	shall	restore	double.”	
Gen.	43:12		“Take	double	money	in	your	hand,	and	take	back	in	your	hand	the	money	that	
was	returned	in	the	mouth	of	your	sacks;	perhaps	it	was	an	oversight.”	

Perjury	
related	to	
above	

400%	 Deut.	19:16-19		“If	a	false	witness	rises	against	any	man	to	testify	against	him	of	wrongdoing,		
then	…	you	shall	do	to	him	as	he	thought	to	have	done	to	his	brother…”		cf	Luke	19:8-9	which	
shows	restitution	of	400%	(If	this	tax	collector	was	typical,	he	extracted	money	by	false	
accusation	or	threat	of	it.		The	person	he	accused	would	have	to	pay	200%.		Since	his	penalty	
must	also	be	double,	2x200%=400%.	

Disposed	
of	simple	
property	

400%	 Ex.	22:1		“If	a	man	steals	an	ox	or	a	sheep,	and	slaughters	it	or	sells	it,	he	shall	restore	five	
oxen	for	an	ox	and	four	sheep	for	a	sheep.”	

Add	value	 500%		 Ex.	22:1		“If	a	man	steals	an	ox	or	a	sheep,	and	slaughters	it	or	sells	it,	he	shall	restore	five	
oxen	for	an	ox	and	four	sheep	for	a	sheep.”		[The	ox	took	training	and	time	to	make	it	useful	as	
a	plow	animal.		The	sheep	did	not.)	

Essentials	
or	habitual	

700%	 Prov.	6:30-31	People	do	not	despise	a	thief	If	he	steals	to	satisfy	himself	when	he	is	starving.	
Yet	when	he	is	found,	he	must	restore	sevenfold;	He	may	have	to	give	up	all	the	substance	of	
his	house.”	
Lev.	26:18	‘And	after	all	this,	if	you	do	not	obey	Me,	then	I	will	punish	you	seven	times	more	
for	your	sins.”	

 
A counter-objection might be that in our lawsuit happy culture, we might need limited 

liability to protect officers and members from frivolous lawsuits, politically motivated lawsuits 
(for example, by the homosexual lobby), lawsuits over church discipline, hostile statism, and 
other people who are hostile to Christianity. But several things can be said in response to that 
objection. First, why would we look to the state to protect us from hostile statism? That makes no 
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sense. Second, I have papers from the American Bar Association showing ways to pierce the 
corporate veil and go after the last “deep pockets” – the church. Limited liability is not the 
impenetrable wall that corporate attorneys used to make it out to be. Third, when an incorporated 
church gets sued, it begins to experience what Blackstone calls the “incapacities” of a 
corporation.79 One of the incapacities is that a corporation does not have all the same rights as a 
citizen.80 Though a recent case (Hossana Tabor v. EEOC)81 has somewhat expanded the limited 
First Amendment rights that incorporated churches have had, other court cases have taken away 
certain first amendment, fourth amendment,82 and fifth amendment rights83 and have said that 
they are not applicable to corporations.84 Though Hale v. Henkel continued certain rights of 
persons to corporations, it said that corporations are not protected by the fifth amendment’s right 
against self-incrimination and Blake v. McClung said that a corporation is not protected by the 
privileges and immunities clause of the Fourteenth Amendment or the comity clause of Article 
VI. These are huge “incapacities.” Fourth, liability insurance ought to be able to cover most 
liability issues that are legitimately avoided. All a corporation does is shift the liability from 
individuals to the bank account of the church, and the church in turn shifts the liability away from 
its bank account to insurance. Either way, insurance seems to be the last resort. Thus, I fail to see 
how the arguments from risk management are cogent reasons to overturn our meta arguments 
against incorporating. 

B. Selbrede’s attempts to reclaim ground lost to statism 
In addition to his argument under I.C, Selbrede makes another unusual argument – let’s 

incorporate to regain lost ground in our fight against statism. I say it is unusual because it is (in 
my opinion) looking to statism to fight against statism. No one can accuse Martin Selebrede or R. 
J. Rushdoony of being statists. Both have acknowledged that there may come a time when the 
church must go underground. Selbrede’s article (see Appendix B) is one of the few articles 
defending church incorporation that accurately sees the enormous dangers involved in getting 
incorporated and the huge amount of statism that has crept into corporate law. He rightly points 
out that statism is the enemy that must be reversed. He rightly points out that statism will 
eventually persecute the church whether it is incorporated or not. He rightly points out that setting 
up the church as a trust involves statist control. He rightly points out that “there is a body of law 
relative to corporations, most of it bad.” However, though there are dangers in becoming 
incorporated, he urges the church to not throw in the towel, but to reclaim lost ground and push 
back the statist claims of authority over the church. One way that he suggests that we do this is by 
writing a corporate application that is more biblical and writing the corporate structure of the 
local church in a way that resists statism. Selbrede describes their efforts in the early 80s: 

	
79 Blackstone comments that only “after a corporation is so formed and named, it acquires many powers, rights, capacities, and 
incapacities, which we are next to consider.” (p. 475). 
80 "Corporations are not citizens.... The term citizen... applies only to natural persons... not to artificial persons created by the 
legislature."  (Paul v. Virginia, 8 Wall. 168, 177); “Its rights to act as a corporation are only preserved to it so long as it obeys 
the laws of its creation. There is a reserved right in the legislature to investigate its contracts and ascertain if it has exceeded its 
powers. (Wilson v. U.S. 221 U.S. 382, 31 Sup.Ct.538, 55L.ed.771, Ann.Cas.1912A, 558.) See also Bassen v Monckton 274 NW 
404, 407, 308 Mo 641 where it is said that a corporation “is an artificial person without natural rights.” 
81 http://www.oyez.org/cases/2010-2019/2011/2011_10_553 
82 IN Hale v. Henkel, the Supreme Court said,  

There is a clear distinction between an individual and a corporation, and the latter, being a creature of the State, has not 
the constitutional right to refuse to submit its books and papers for an examination at the suit of the State… 

83 For an interesting review of the ambiguities in court decisions, see 
http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=2694&context=flr  
84 Notice some of the cases cited in the RCUS position paper (1991) that show unincorporated churches have rights that the same 
court could not grant to incorporated churches. Application of the Bill of Rights to corporations has been all over the map. A brief 
sketch can be seen in footnote 188 (page 1751) of Julie Marie Baworowsky, “Notes: From Public Square to Market Square” at 
http://www3.nd.edu/~ndlrev/archive_public/83ndlr4/Baworowsky.pdf   
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Because ________________ has attempted something similar, it is worthwhile 

commenting on this tactic for resistance to tyranny. While laudable, I do not believe it has 
succeeded in protecting the church. 

First, while framing the application carefully could be used in court to explain the intent 
of those filing, it does not change state law relative to corporations, and it is state law alone that 
creates the corporation, not the application (however that application is worded).  

Second, while framing the application carefully could be used in court to explain why the 
church is not waiving any rights listed in the Bill of Rights, it is still a point of law that 
corporations have always been treated as artificial persons, not citizens or natural persons, and as 
such there are no guaranteed rights, but only state-granted privileges.  

Third, one of the presuppositions involved in Selbrede’s opinions is that the church is 
filing corporate papers as it sees Biblically fit, not applying for corporate status as the state sees 
fit. _______________ had indicated that this was his opinion as well (and the reason for change 
to the boilerplate language – see below). Therefore one of the questions that I have been asking 
attorneys is the following: 

Is it true that their paperwork was not an application for corporate status, but was rather a filing of 
papers stating an already existing condition? Or would you say the opposite: that since standard 
language from corporate law is being used (related to religious corporations) that the state 
recognizes their filing as a “grant” of incorporation rather than simply a filing of papers, with the 
date of grant being the date that the papers were filed? 

The answer from Alliance Defending Freedom is as follows: 
I would say that the state grants incorporation status, upon the date filed, as long as all the 
requirements are met by the corporation for status. I don’t think the difference between 
‘application’ and ‘filing’ is significant as incorporating simply gives the church a legal identity but 
does not affect its rights under the Constitution. (emphasis mine) 

Because of the confidentiality statement on the letterhead of the attorney who helped 
_______________ file his papers, I cannot quote his answers. However, he has confirmed my 
statements that the corporation is indeed a creature of the state and not simply a recognition of a 
pre-existing corpus. From all the legal books I have read, that is a truism that would not be 
disputed by any attorney in the USA. So this is a third strike against the argument. 
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Fourth, the specific cross-outs and additions to the boilerplate in _____________’s 
application85 will not likely help or hinder his church on the statist overreach problems that 
Selbrede recognizes. I asked Alliance Defending Freedom: 

Does the fact that Article IV B is crossed out and the church “declines to waive its expressive 
rights as guaranteed under the First Amendment to the United States Constitution and under 
Article 1, section 2, of the California Constitution…” a fairly solid provision for allowing the 
church to preach the whole counsel of God – even as it relates to politics? Do you believe it would 
trump the restrictions placed on churches by courts… 
Kerry Collins, Esquire answered, stating, “I don’t think that having the language that is 

crossed out … makes any difference.” Though she is confident from court case precedent that 
___________ Presbyterian Church should have strong First Amendment rights,86 numerous 
studies have shown that these “rights” are technically privileges granted by the courts in the 
1800s, not the full rights that natural persons have.87 And as we have already seen, the same 
courts that granted the privileges did not allow other rights from the Bill of Rights.  

Fifth, all of the jurisdictional issues we have discussed previously are clearly assumed by 
the laws of the state. Once ___________ Presbyterian Church incorporated, there was a change in 
rights, powers, and jurisdiction. This can be illustrated nicely in two court cases. In Matthews 
versus Adams case of 1988, the court said,  

Appellants appeal on the basis that the circuit court had no authority over them because they are a 
recognized religious organization, a church.  On first reflection they appeared to be correct but 
upon a closer study of the complaint and the judgment we are of the opinion that this is not an 
improper interference by the government into a church, or ecclesiastical matter. When the 
members of the church decided to incorporate their body under the laws of the state of Florida 
they submitted themselves to the jurisdiction of the state court in all matters of a corporate 
nature…”  

In the opinion of the court, the state and church had totally different jurisdictions prior to getting 
incorporated, but after incorporation, the church was directly under the jurisdiction of the state 
(almost like a state church). The 1991 RCUS committee paper outlines other similar examples, 
including the case of Waverly Baptist Church of Lansing, Michigan. In that case, Judge Hansen 
agreed to dismiss the case against the church without prejudice if they would unincorporate. It 
was a situation where as long as the church was incorporated, the State had the right to impose 
conditions upon them (in this case, where the church could meet), but once unincorporated, had 

	
85 The following was crossed out: 

No substantial part of the activities of this corporation shall consist of carrying on propaganda, or otherwise attempting 
to influence legislation, and the corporation shall not participate or intervene in any political campaign (including 
publishing or distribution of statements) on behalf of any candidate for public office.  

And the following replaced that section B. 
_______________ Presbyterian Church of ________________ declines to waive its expressive rights as guaranteed 
under the First Amendment to the United States Constitution and under Article 1, section 2, of the California 
Constitution 

86 Kerry Collins response to this question was, “Case law has shown that churches that are incorporated, have strong speech rights 
under the 1st Amendment, Free Exercise Clause, Establishment Clause and the right of association.  A recent case to look at is 
Hossana Tabor, regarding New York City churches.  It is clear in case law that the state may not intrude upon a church’s 
structure, beliefs, and anything regarding the inner workings of the church.” I would say that the legal evidence is mixed (see even 
the next footnote), but there are encouraging signs that Alliance Defending Freedom may win free speech liberties for pastors of 
incorporated churches who endorse politicians in sermons or in other ways speak to political ideas. That would be a good win, but 
it still does not settle the theological issues addressed in this paper. 
87 In Paul v. Virginia, (8 Wall. 168, 177) the court said, “Corporations are not citizens... The term citizen ... applies only to natural 
persons... not to artificial persons created by the legislature.” This was used to explain why they could not appeal to constitutional 
rights for the corporation. In the Slaughterhouse Case (16 Wall. 36, 99) it appears that no corporations are recognized as having 
the rights of citizens. This does not mean that specific “rights” cannot be granted, but when granted, they are privileges, not rights. 
Len Young Smith and G. Gale Roberson, in Smith and Roberson’s Business Law, p. 787, say, “[A] corporation is not considered 
as a person within that clause of the fifth amendment to the constitution which protects a ‘person’ against self-incrimination.” 
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no jurisdiction to do so. “A corporation derives its existence and all of its powers from the State 
and, therefore, has only such powers as the State has conferred upon it.”88	 

Sixth, far from pushing back statism (which is Martin Selbrede’s stated desire), getting 
incorporated does the opposite. The Adams brothers have written a legal brief that shows the 
benefits and demerits of all legal options available to churches, and in it they agree that 
incorporating by its very nature moves us a step closer to government intrusion, not a step away: 

One of the most significant negative aspects of the corporation is the fact that 
incorporated churches are one step closer to government intrusion than are their 
unincorporated counterparts. With issues such as the HHS mandate under Obamacare, 
incorporated churches will face a high level of scrutiny, as the government already has 
their information… 
This issue is important, especially as the government seeks to gain more and more control 
over all areas, including religious liberties. Incorporated churches are at the forefront of 
the issue, and will likely face problems before other less governmentally involved 
churches might.89 

While both Selbrede and the Adams brothers have shown that any church structure can face 
persecution from a statist civil government, and any church structure can have its disadvantages,90 
the overall implications that we have looked at show that getting incorporated will do the exact 
opposite of Selbrede’s stated desire.  

C. Mixed Loyalties 
It is very easy to adjust our preaching and actions to the pressures around us. This 

happened to many conservative evangelicals who stayed in the mainline denominations. They 
continued to fight against the evils of liberalism, but without realizing it, were being influenced 
by liberalism on issues of the roles of women, voting, what topics they were willing to preach 
against, etc. I doubt very much that strong men like Douglas Kelly, Martin Selbrede, or R. J. 
Rushdoony were ever tempted to compromise one iota of their teaching because of corporate law. 
To the contrary, they have been staunch defenders of orthodoxy against our politically correct 
world. But this has been the negative impact upon many churchmen over the past several 
decades. They feel the tension of losing tax exempt status and staying faithful to Christ’s mandate 
that they preach the whole counsel of God. While this is not a good argument against 
incorporating, it is a danger that must be guarded against.  

Conclusion 
If I had more time, I would research this more. The further I dig, the more nuances I 

discover. I have grown to appreciate the position that Rushdoony and Selbrede hold to, though I 
still do not believe it works in America.91 I am still convinced that incorporating churches in 
America does compromise the church’s jurisdiction. However, _____________ has presented 
preliminary evidence recently that there may be more to this than meets the eye. So the whole 
committee is recommending that presbytery extend the study committee for one more year and 
allow us to see if there is any important information that we have missed. I would urge presbyters 

	
88 Len Young Smith and G. Gale Roberson, Smith and Roberson's Business Law, West Publishing Company, 1966, page 796. 
89 Isaac F. Adams, Esq. & Austin-Hans Adams, Esq., Church, Inc.: A Legal Analysis of the Organizational Options Available to 
Churches. September 20, 2013. 
90 The Adams report does an excellent job of showing the merits and demerits of each form of legal recognition. Balancing the 
quotes above, the report also says,  

The flip side of this is that incorporated churches may be given special exceptions to problematic laws, whereas 
organizations not legally considered churches may not have that privilege. Further, unincorporated associations are 
usually subject to many of the same problematic laws as are incorporated churches. For example, laws governing 
employees apply to unincorporated associations as well as to incorporated churches. 

91 Though we did find an older approach to corporate law in Illinois that aligns with Rushdoony’s views. There may be others. 
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to not form final conclusions based on my preliminary research. Instead, it is our hope that you 
will use this paper to launch your own further studies that may help the committee in its final 
report in May of 2015. 

Respectfully submitted, 
Phillip G. Kayser, chairman 
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Appendix A – Materials We Have Used 
General books on the history of corporations 

1. John P. Davis, Corporations  available as a free 
ebook http://books.google.com/books?id=eHYpAAAAYAAJ&pg=PR1&lpg=PR1&dq=D
avis,+John+P.+Corporations&source=bl&ots=2j7WxX1BVd&sig=E_sxLBsSMkGp3DrE
YKyPvBPPYEg&hl=en&sa=X&ei=Q7i1UfjHJYierAG70IDQCw&ved=0CGAQ6AEwC
DgK#v=onepage&q=Davis%2C%20John%20P.%20Corporations&f=false  

2. Simeon L. Guterman, Religious Toleration and Persecution in Ancient 
Rome (London: Aiglon Press, 1951). This is available on Google Books as 
well as in the Questia library. 

 
A helpful overview of the current legal options available. This was graciously written for the 
benefit of our committee. 

3. Isaac F. Adams, Esq and Austin-Hans Adams, Esq., Sept 20, 2013. Church, Inc. A Legal 
Analysis of the Organizational Options Available to Churches. This is a study article 
prepared for the CPC study committee. 

 
Those writing in favor of applying for corporate status 

4. Douglas Kelly, Should the Presbyterian Church in America Remain Incorporated?  
5. Martin Selbrede, "Studies in Reconstructionism: Incorporation" - attached. While 

recognizing the horrible statist problems involved in church corporations today, he argues 
that we ought to recapture the ground rather than retreating from the concept of 
corporation.  

6. Rousas Rushdoony, Chalcedon Position Paper #50 (June, 1984) (attached) Rousas 
Rushdoony, Christianity and the State, chapter 25.  

7. Most attorneys (but see below). Richard Hammar gives typical reasons for incorporation. 
8. Robert Hessen, In Defense of the Corporation Hoover Institution, 1979. Though not 

directly related to church incorporation, it answers R. L. Dabney's opposition to limited 
liability. http://www.amazon.com/Defense-Corporation-HOOVER-PRESS-
PUBLICATION/dp/081797072X  

9. George Bancroft (OPC minister) 
 
Those writing against applying for corporate status 

10. Ron Porter, Steven Schlei, Norman Jones, David Maser, Richard Honaker, "Introduction 
to the Concept, Attributes, and Definition of the Corporation, Part One and Two," The 
Bias Report, Editor Larry Woiwode (Carson, Stephen Sturlaugson, 1993), February, 4-18, 
March, 6-15 

11. The 1991 Committee report of the RCUS in Appendix C. 
12. Dr. Ben Townsend, “Development of Church Incorporation” 

http://www.drbentownsend.com/Documents/BookC4.pdf  
13. John William and John Joseph, “How the Church Fell From Grace.” 

http://www.lawfulpath.com/ref/howChurchFell.php 
14. James B. Jordan, “Should Churches Incorporate?” The Geneva Papers, #30 (July/August, 

1984) 
15. Phillip G. Kayser, The Problems With Church Incorporation: A Sermon on the 

Jurisdictional Separation of Church and State (Omaha: Biblical Blueprints, 2008). 
16. Bob Renaud, and Lael Weinberger. A Tale of Two Governments. These two Christian 

lawyers have not only won some pretty impressive court cases, but have made a major 
contribution to the issues of church discipline and church jurisdictions. 
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17. Gary North, Why Churches Should Not 
Incorporate. http://www.garynorth.com/freebooks/docs/a_pdfs/newslet/position/8407.pdf 
It is also available here with intro from Peter Kershaw http://whyperish.upa7.org/wp-
content/uploads/2010/09/g-north-why-churches-should-not-incorp.pdf  

18. Peter Kershaw, In Caesar's Grip.  http://hushmoney.org/catalog.htm  (There is a lot of 
helpful information and literature on his website) 

19. Peter Kershaw, Sanctuary of Silence. Also at above website. 
20. Greg Loren Durand - http://www.baldwinlivingtrust.com/pdfs/Church503c.pdf  
21. Greg Loren Durand, Christianity, Inc.  
22. Richard J. Humpal, JD, The Truth Regarding 501(c)3 

Corporations. http://whyperish.upa7.org/wp-content/uploads/2010/09/humpal-truth-
regarding-501c3.pdf 

23. Joel MacDurmon’s short article at http://americanvision.org/8389/dear-huckabee-
churches-need-not-give-up-tax-exempt-status-to-speak-freely/ is a nice summary. 

24. Interviews of Phillip Kayser can be found online, including 
http://www.godtube.com/watch/?v=F9J9MFNU Note that the committee has a transcript 
of this interview that is available for viewing. 

25. Attorney J. Shelby Sharpe's summaries of the two ABA seminars teaching lawyers how to 
pierce the corporate veil and go after the "last deep pockets" (the church) shows that 
corporate status does not give the longed-for limited liability, but actually complicates life 
for the church because of implicit agreements of what the church may and may not do. 
Both reports can be purchased at http://hushmoney.org/order-form.pdf Though they do 
not directly address the question of whether churches should get incorporated, I believe 
their report shows the naiveté of thinking that corporate status will protect the church.  

26. Don Boys, PhD, Should Churches 
Incorporate? http://www.madarisministries.com/users/madarisministries_com/Should%2
0Churches%20be%20Incorporated.pdf  

27. Ken Talbot, PhD, ThD, JD, STD, LLD, The Transformation of the Church (From Reality 
to Fiction) http://whyperish.upa7.org/wp-content/uploads/2010/09/transformchurch.pdf  

28. William S Plumer's (Presbyterian minister) arguments against church incorporation in 
Virginia. He won the day, despite having two very gifted attorneys arguing the opposite 
side - http://www.archive.org/stream/substanceofargum00plum#page/n11/mode/2up  

29. Early American Christians who were relentless in their opposition to church incorporation 
because of the actual intermingling of church and state that was involved included Isaac 
Backus (Baptist minister), John Leland (Baptist minister), William Plummer 
(Presbyterian), Wayland Fuller Dunaway (Baptist preacher), Richard McIlwaine 
(Presbyterian), and a long line of others. 

Unnecessary to apply for 501c3 status 
30. Lee Duigon http://chalcedon.edu/research/articles/do-churches-need-501c3-status/  
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Appendix B - Martin Selbrede’s comments via email 
Because Martin Selbrede’s position is more nuanced than some who  

Attached is the original 1985 article you requested.  The Rushdoony position paper it 
references is #50, which can be found in Roots of Reconstruction. 
 
A lot has happened since 1985. Twenty-eight years later, we see lots of committed 
Christians mounting massively-documented attacks on church incorporation (Bob 
Renaud's work comes particularly to mind). 
 
My response nowadays is NOT to go ahead to head against Bob's documentation. I 
actually agree with it (as far as it goes) -- which is the same tack I take with Gary North's 
attack on church incorporation (also so far as it goes).   
 
What I actually do is mount a meta-argument against their conclusions.  In other words, 
there is an over-riding issue, an elephant in the room, that is being omitted in the analysis, 
one which actually reverses the ultimate direction of the conclusion. 
 
Take, for example, Augustine's answer to the question, "Is it possible for a man to live a 
sinless life?" In terms of the doctrine of total depravity, one would think he would have to 
answer, "Absolutely not," but he answered, "Yes, it is possible."  Why?  Because he 
refused to reject the more foundational principle that "for God, all things are 
possible."  The realm of the possible was not constrained by a derivative doctrine, but by 
the triune God. (That said, he also qualified the statement, asserting that though it was 
possible, it was unexampled -- as is proper.) 
 
So too with incorporation. The meta-argument leverages what Rushdoony points out, that 
the church was the original corporation, and thus de-incorporation constitutes turning 
Christian capital over to the devil.  It amounts to forfeiture of territory that wasn't ours to 
forfeit, it was ours to reclaim for Christ.  Thus, the meta-argument questions the 
legitimacy of yielding one square inch of territory to Satan, of which the corporation is a 
primary example of formerly Christian territory given up to Satan by our dereliction and 
inattentiveness. This entire disaster could have been averted had Christians protested 
strongly against the concept of limited liability corporations (the severing of responsibility 
from action in contradiction to Scripture). By accepting this step, the government comes 
in from behind to establish regulations to replace the self-government of business that 
obtained under full liability law. This regulatory component was transferred, wholesale, 
onto all corporate structures, including those that preexisted the state usurpation of the 
concept.  You can't argue this properly without (1) looking at the history and (2) acting 
upon the mega-argument embedded in that history. 
 
Ergo, in regard to the specific incorporation discussed in this brief article, the document 
actually appealed to several specific 17th century English documents (e.g., Cambridge 
Platform of Discipline, etc.) and explicitly asserted them to be the architectonic 
documents governing the church in contradistinction to any state intrusions. March Fong 
Eu, the Secretary of State of California, signed the shrewdly-worded charter, thereby 
asserting the independence of the church from state control (wise as serpents, gentle as 
doves). The charter went out of the way to specify that a one-family, one-vote principle 
applied (in this quasi-congregational setting) and that widows were represented by the 
church in its entirety (citing 17th-century precedent). If you make history work for you, 
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rather than trying to pull this off de novo (severing the relationship with the body of 
Christ in its continuous historic manifestation), you can gain some ground back. I doubt 
we can arrive at a perfect formulation as things stand today, but this is not the statists' 
fault, it's the church's fault.   
 
Therefore, my conclusion is that the solution to the church having given hard-won ground 
back to Satan is NOT to rubber-stamp such forfeiture and therefore perpetuate it, but to 
fight to recover what we've so foolishly granted to the enemy.  This is a meta-argument, 
insofar as it doesn't regard the EFFECTS of this forfeiture to be as remotely relevant as 
the need to REVERSE the forfeiture.  The critics of incorporation point to the effects, not 
the cause.  Therefore, the solution offered is symptomatic relief -- the cause remains, 
which is that the church gave, as a nice gift-wrapped present, the entire doctrine of the 
corporation to the Devil, and then trumpets its refusal to take that territory back as a mark 
of church faithfulness.  
 
So, there are arguments, and there are meta-arguments. Which you find most compelling 
will determine your course. But I think we must understand precisely WHY Rushdoony, 
as strong an anti-statist as you can find, would support church incorporation. The reason is 
as stated above and (in more primitive form) within the attached 1985 paper. 
 
Please let me know that you received this email, as the attachment is a bit hefty and might 
cause issues with your email system. I will send a separate email request seeing 
confirmation of delivery without the attachment, just to be safe. 
 
For the King, 
 
Martin 

Below is his article: 
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Appendix C – The 1991 and 1992 Study Committee Reports of the 
RCUS on Church Incorporation 

SPECIAL SYNODICAL COMMITTEE STUDY ON INCORPORATION 

Esteemed Fathers and Brethren: 

Your committee was appointed by the 1990 Synod of the RCUS "to consider the ethical and legal ramifications of church 
incorporation" (Judicial Committee, #8 C1990 Abstract, Page 1361) and report to the 1991 Synod. This report together with 
recommendations is given herein. 

I. INTRODUCTION TO THE CONCEPT. ATTRIBUTES AND DEFINITION OF THE CORPORATION 

(Note: The primary source for the following is: Davis, John P. Corporations  (1961 ed.). New York: Capricorn Books. Originally 
published in 1897. This source is cited as: (Davis, p.t). Other sources are cited with their complete reference.) 

A. The Concept of the Corporation: 

The concept of the corporation came to the United States through our mother country, England. There were in England two major 
types of Corporations, ecclesiastical corporations and lay corporations. The ecclesiastical corporation was a sub-group of the 
church, deriving from the church their internal and external social relations (Davis p.16). These ecclesiastical corporations 
progressively developed from the early centuries of the church and were known historically in their development during the 
Medieval period as, monastic communities, mendicant orders, cathedral chapters and collegiate churches (Davis p. 78-79)., 
Rushdoony's comment is applicable here: 

"The word "corporation" tells us much. It is from the Latin, and is related to the term common in medieval faith, "De 
corpore et Sanguine Domini," "the body and blood of the Lord." In its original sense, the corporation which means a body 
which does not die with the death of its members, has reference to the body of Christ, His Church."( Rev. Rousas J. 
Rushdoony. Incorporation. (Position Paper No. 50.) Vallecito, CA.: Chalcedon (undated). 

The lay corporation on the other hand was derived from the concept of the ecclesiastical corporation and was put to use in 
municipalities and later in business. Dean Bergeron, in a paper entitled, The Church: To Incorporate or not?, published by The 
Christian Institute, Broken Arrow, OK quotes Blackstone's Commentaries and Black's law dictionary in reference to these two types 
of corporations: 

"In the English Law, all corporations are divided into ECCLESIASTICAL and LAY, the former being such 
corporations as are composed exclusively of ECCLESIASTICS organized for spiritual purposes..." 

"LAY corporations are those composed of laymen for secular or BUSINESS purposes. THIS DISTINCTION IS 
NOT RECOGNIZED IN AMERICAN LAN." (Emphasis Bergeron's, p.5) 

The only concept of the corporation recognized in the United States is the lay or business corporation. When the church therefore 
applies for corporate status it is not an ecclesiastical status that is applied for but a commercial status. However much the lay corporation 
echoes the biblical doctrine of the church and thus the ecclesiastical corporation it is not the body of Christ (1 Cor. 12:12ff; Romans 
12:4-5; Ephesians 1:22-23). 

Indeed Davis, when speaking of the lay corporation says: "as compared with the state, a primary sovereign group, the corporation is a 
secondary, derivative, subordinate group..."(p.16). In other words the lay corporation has as its head, the state. Application therefore for 
corporate status is to place the church under the headship of the state, a point that will be made over and over again in this paper as we 
look, at this subject from various perspectives. 

The point to be made here under the concept of the corporation is that the ecclesiastical corporation is not recognized in 
American law. Therefore to even view incorporation as a declaration to the state of the church's existence and therefore 
freedom from statist intrusion means nothing. An ecclesiastical corporation is not recognized, only lay or business corporations 
are. 
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B. The Attributes Of The Corporation: 

Davis, page 13ff. cites the following as generic attributes of the corporation. 

1. Associate activity:  

By this he means the interrelations of associate members and their relations with other organs of society through the vehicle of the 
corporation as distinct from the activities of the individual. The corporation is thus an artificial and neutral personality formed for 
legal excercises such as the holding of property, and the limiting of control over property held for public purposes. (Note throughout 
this paper the number of times the idea of a corporation serving public purposes, or society at large, appears. This has serious 
implications for the church.) 

2. Creation by the State:  

Davis writes: "The corporate form, or sum of peculiar relations subsisting between the members of the corporate group and between 
them and other members of society is created by the state, or, after spontaneous origin and maintainance by the force of custom, is 
approved with the same legal effect as if originally created by it....The state can thus modify the field of functional activity of the group 
incorporated by contraction or expansion." What this means is that because the state creates the corporation it can do with it what it 
wants. The fact that the state has been selective in the excercise of its "rights" as we shall later see, does not mean it will continue to be 
selective. If it determines to control what it creates it will. The corporation gives it the right. 

3. Voluntary Inception, Voluntary Endurance:  

Again quoting Davis (pp.18-20): 
"The assumption by a group of the corporate form and the acceptance by individuals of membership in the group are 
voluntary, as distinguished from the compulsory political status of citizens in the state and its subdivisions. But this is not 
equivelant to saying that persons not members of the group may be voluntarily exempt from the external effects of the 
organization and activity of corporate groups...After the corporate form has been assumed by a group, it is compulsory, from 
the side of the state, upon all its members until forfeited for misuse or non-use or regularly put aside in the manner provided 
by the state at the time of its creation or afterwards, from the side of the corporation, however, the corporate form may not be 
assumed or retained against the sovereign will of the state." 

In short, you may be free when applying for corporate status but once incorporated you are no longer free. You are under the sovereign 
will of the state and can only be free of state control when you leave on it's terms. 

4. Autonomy, Self-Sufflciency, Self-Renovation:  

First, with respect to autonomy, Davis writes: "Within the limits of the particular corporate form and function imposed or granted by 
the state, the corporate group contracts the conditions...of its own activity without direction, interference or revision by other persons 
or groups of persons including the state itself " (Davis, p.20). Now this sounds okay until you read Davis' footnote wherein he says 
that this autonomy from state direction, interference or revision is not based on "terms...which are expressed in the charter granted..." 
but rather,. "It is entirely a question of public sentiment." 

So, the corporation is not autonomous after all! It serves a public purpose. Therefore if public sentiment changes, then it's principle 
agent, the state, will take appropriate action. 

Secondly, the self-sufficiency of the corporation speaks of the powers in its charter, either actually or implicitly which assure 
that it has the ability to excercise the duties imposed upon it. 

Davis, writes of the self-renovation of the corporation: "If by the grace of the state ( Note how much ecclesiastic language is used with 
reference to the state. The state dispenses unmerited favor? - Committee) the group becomes a corporation by the assumption of a 
peculiar form, its character as a group does not cease to be necessary for the excercise of its social function" (p.23). In other words the 
loss of some members does not mean the corporation comes to an end because the corporation provides for its membership renewal 
while retaining its form and purpose. 

2 
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5. Compulsory Unity:  

This attribute means that the corporation acts as and is acted upon, as a unit as it relates to other organs of society. Davis' 
comment is telling: "In the element of compulsory unity, corporations are distinguished from most other associate bodies and 
resemble most nearly the state itself" (pp.24-25). Not surprising considering it is a creation of the state. 

6. Motive In Private Interest: 
Corporations are formed by persons having a private or particular (local) interest in the subject matter of 
the group activity whether political, social, religious or economic (Davis, p.27). 

7. Functions, Public And Appropriate For Associate Activity:  

Note very carefully this revealing statement from Davis (p.29): "The corporate form has always been 
intended and used to promote public welfare through private interest by affording to private interest a 
social mechanism through which adequately and effectively to express itself in social activity." 

Now considering the fact that American law does not recognize the 
ecclesiastical corporation this statement should not surprise us. A church which is incorporated declares 
itself to be under the sovereign jurisdiction of the state, (not Christ) and to exist for the public welfare 
(not the mutual edification of believers [Ephesians 4:12]). More on this later. 

It is interesting to note that the unprecedented growth of the private corporation has taken place since 1830. 
In Davis' words: 

"The private corporation pure and simple is the product of social, political and industrial 
conditions largely peculiar to the nineteenth century, of which democracy and individualism are 
the foundation."(p.31) 

C. Definition: 

In a summation of the above attributes of the corporation, Davis offers the following definition: 
"A corporation is a body of persons upon whom the state has conferred such voluntarily accepted but 
compulsorily maintained relations to one another, and to all others that as an autonomous, self-sufficient and 
self-renewing body they may determine and enforce their common w i l l , and i n the pursuit of their private 
interest may exercise more effectively social functions both specifically conducive to public welfare and most 
appropriately exercised by associated persons." (p.33-34) 

However much those forming the church corporation may have other ends in view than placing themselves under the 
jurisdiction of the state and serving the public good, by character and definition these are the ends they will serve. The 
corporation by definition means that they are a creation of the state to serve the public good. What is true of business 
corporations is no less true of ecclesiastical corporations for they are not distinguished from each other. They are one 
and the same under American law. The protection of the 1st Amendment to the constitution is thus forfeited when a 
church incorporates. 

II. THE ETHICAL RAMIFICATIONS OF CHURCH INCORPORATION 

A. Introduction 

It must be emphasized that consideration of the ethical implications of church incorporation is the most 
important aspect of this issue that the RCUS must examine. It is good and necessary, certainly, to consider the 
legal ramifications of church incorporation versus having an 
unincorporated status. Nevertheless, whatever benefits might be derived 
from church incorporation (and the next section of this paper will demonstrate that those supposed "benefits" are 
rather dubious when closely examined), if incorporation places the church in a morally compromised position, 
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then those benefits must be foregone for the sake of truth and righteousness. God forbid that the RCUS should ever 
operate on the basis of expediency and pragmatism. 

It will be the contention of this section of our committee report that church incorporation is an abject surrender by the 
church to an unlawful 
jurisdiction  of the state over the church. Because the church by incorporating has surrendered to an 
unlawful jurisdiction of the state, it has thereby compromised its allegiance to Jesus and His rightful, 
sovereign claims over the church. 

B. The Problem of a Corporation's Legal Definition 

First, we must look at the nature of all corporations as they are viewed by legal pronouncement. Let it be stressed 
that religious corporations, aa well as all other corporations, fall within the following definitions. While religious 
corporations are viewed in law as somewhat distinct and different than say business corporations, they nevertheless 
fall under the "genus" of being an incorporation, and thus, these legal generalizations do apply. 

"Corporations" are the creatures of the state, existing with only such powers as are conferred by the 
laws of the creating state. Fleisher V. Pelton Steel Co., 198 N.W. 444, 446, 183 Wis. 451. 

A "corporation" is an artificial being, possessing only the rights granted by the state and bearing burdens 
imposed in its charter. Julian v. Kansas City Star Co., 107 S.W. 496, 499, 209 Mo. 35. 

A "corporation" is an artificial being created by the state for the attainment of certain defined 
purposes . Brinson v. Mill Supply Co., 14 S.E. 2d 505, 507, 219 N.C. 498. 

A body corporate or corporation is an artificial person created by the supreme power of the state, with the like 
powers and liabilities of a natural person in so far as they are given or constituted by the creator. Warner v. 
Beers, N.Y., 23 Wend. 103, 129, 142. 

A gift to a church generally creates a public charity, and in this connection the word "church" includes an 
incorporated religious society as well as a body of communicants associated together in church 
membership. A religious society incorporated under the statutes and a church associated therewith for the 
observance of sacraments, though indissolubly associated, are separated by a distinct line of demarcation, 
the "corporation" being the legal entity which holds the title to the real and personal estate used for 
worship and other religious purposes, in the absence of express provisions to the contrary, and the 
"church" being the body of communicants gathered in the church membership for the observance of 
sacraments and for mutual support and edification in piety, morality, and religious observances. 
McNeilly v. First Presbyterian Church in Brookline, 137 N.E. 691, 694, 243 Mass. 331. 

A "corporation" is an artificial person without natural rights. Bassen v. Monckton, 274 N.W. 
404, 407, 308 Mo. 641. 

A "corporation" is a creature of the sovereign power which brings it into being, with an entity 
separate and distinct from the individuals who compose it, .... Forest City Mfg. Co. v. 
International Ladies' Garment Workers' Union, Local No. 104, Mo.App., Ill S.W.2d 934. 

Now brethren, do you find yourselves fully comfortable, at ease, and in agreement with these definitions? 
We must recognize that the Reformed Church in the United States, Inc. is: 

1. an artificial being 
2. a creature of the sovereign creator state, possessing only those powers conferred by the state 
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We also must accept that the incorporated church, our church, does not possess natural rights, but only those rights 
conferred by the creator state. Recognize too that your gifts to the RCUS constitute a "public charity." Now to be 
sure, as seen above, the courts recognize that there is a distinction between the church as a sacramental body and the 
church as an incorporated entity, but nevertheless, the courts also recognize an indissoluble connection. You may be 
thinking to yourself, “I do not agree with those definitions of my church." Fine, think whatever you want, but when 
the RCUS became incorporated, we "bought the package." Whatever you may think makes no difference at law. 
When a church becomes incorporated, it enters into a contract with the state, and it is bound by that contract so long 
as it remains incorporated. All of us have the right under the Constitution to contract away our legitimate liberties, 
freedoms, and status if we so desire and are foolish enough to do so. 

Is the RCUS an artificial being created by the state of North Dakota, or is the RCUS the body of Christ created 
by and under tho jurisdiction of Jesus Christ? Is the RCUS a creature of the creator state, North Dakota, or is the 
RCUS the creature of the Creator Jesus? Does the state of North Dakota endow the RCUS with its powers, or 
do the powers and limitations of the church come from Jesus? 

You may be squirming a little uncomfortably under these questions, but still be asking yourself, “Yes, I feel 
somewhat uncomfortable, but does all of this really grant an unlawful jurisdiction by the state over the church? It 
hasn't hurt us yet, so are we really compromised by being in this position?" 

To answer these questions, it ought to be asked whether or not the state has any legitimate jurisdiction over the 
church. Many would say that the state has no jurisdiction over the church whatsoever. We disagree with that 
extreme, anti-statist position. The state has a legitimate, God-given authority to protect life and property. In 
pursuance to its legitimate authority, the state has a certain limited jurisdiction over the church. The state can 
legitimately require that the church conform to certain fire codes, electrical codes, and other reasonable safety 
regulations. Similarly, a "church" cannot operate a murder-for-hire assassination ring, a fencing operation to sell 
stolen goods, or some other nefarious, clandestine operation that violates God's law and man's and yet claim 
exemption from state interference and punishment. 

C. The Problem of Incorporation for "Public Benefit" 

Granting that the state does have a certain legitimate, limited jurisdiction over the church, it must also be recognized that 
there are many areas where the state does not have legitimate jurisdiction over the church. Does incorporation 
compromise the church in its legitimate freedom from state jurisdiction? Let us examine some of the implications of 
incorporation. An incorporated entity, according to law, is incorporated for the benefit of the public. Given our present 
legal situation, that ought to scare the living daylights out of you. The U.S. Supreme has stated: 

A corporation is a creature of the state. It is presumed to be incorporated for the benefit of the public. It 
receives certain special privileges and franchises and holds them subject to the laws of the state and the 
limitation of its charter. Its powers are limited by law. It can make no contract not authorized by its 
charter. Its rights to act as a corporation are only preserved to it so long as it obeys the laws of its creation. 
There is a reserved right in the legislature to investigate its contracts and ascertain if its has exceeded its 
powers. Wilson v. U.S. 221 U.S. 382, 31 Sup.Ct.538, 55L.ed.771, Ann.Cas.1912A, 558. 

In the following, I will quote extensively from sections of the 1905 U.S. Supreme Court case, Hale v. 
Henkel, 201 US 43, 74 & 75: 

... there is a clear distinction in this particular between an individual and a CORPORATION, 
and that the latter (Corporation) has no right to refuse to submit its papers and books for 
examination at the suit of the state. 

The individual may stand upon his constitutional rights as a citizen. He is entitled to carry on his private 
business in his own 
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way. His power to contract is unlimited. He owes no duty to the state or to his neighbors to divulge his business 
or to open his doors to an investigation, so far as it may tend to incriminate him. He owes no such duty to the 
state, since he receives nothing therefrom, beyond the protection of his life and property. 

His rights are such as existed by law of the land long antecedent to the organization of the State, and can 
only be taken away from him by due process of law, and in accordance with the Constitution. Among his 
rights are... immunity of himself and his property from arrest or seizure except under warrant of law. He 
owes nothing to the public so long as he does not trepass upon their rights. 

Upon the other hand, the CORPORATION is a creature of the state. It is presumed to be incorporated for 
the benefit of the public. It receives certain special privileges and franchises and holds them subject to the 
laws of the state and the limitations of its charter. Its rights to act as a corporation are only preserved to it 
so long as it obeys the laws of its creation. There is a reserved right in the legislature to investigate its 
contracts and find out if it has exceeded its powers. 

It would be a strange anomaly to hold that the State, having chartered a corporation to make 
use of certain franchises, could not in the exercise of its sovereignty inquire how those 
franchises had been employed,... and demand the production of the corporate books and 
papers for that purpose. 

Along similar lines, note the following statement: 

All corporations, whether public or private, are in contemplation of the law founded on the principle that they 
will promote the interest or convenience of the public. Directors for Leveeing Wabash River v. Houston, 71 
111.318, 322. 

Books dealing with the subject of corporations agree that corporations must operate for the advantage and benefit of the 
public. As it notes in the above statement, this includes all corporations, even private corporations such as churches. 

Now, is the RCUS operating for the benefit of the public, or is our primary goal and purpose to serve Jesus Christ and obey His will, 
whether or not that conflicts or coincides with what the courts may construe to be the "benefit of the public?" We may in our own thinking 
believe that, indeed, our church does offer a very beneficial service, namely, the true preaching of the Word, the right administration of the 
sacraments, and proper Christian discipline. The problem stems from the fact that the church is not the one to define what is for the public 
benefit. As a creature of the state, the church is at the mercy of the state to define what is for the public benefit. Is not our present practice of 
excluding women from church office, not allowing women to vote, refusing homosexuals access and equal rights in the church, etc. 
contrary to public policy as currently defined by our humanistic law system? Therefore, could we not be regarded by the courts as 
operating to the detriment of the public, rather than to its benefit? 

Whatever we may believe about our true purpose and mission, and how beneficial we may be to society in general, by becoming 
incorporated, we have already surrendered jurisdiction to our sovereign creator, the State. We have agreed contractually with the 
State to operate for the "public benefit," whether or not that public benefit may conflict with the standards of Jesus Christ. 
Furthermore, as previously noted, we have committed the ultimate judgment as to whether or not we are operating for the "public 
benefit" to our sovereign creator through its legal system. If the state demanded that we ordain women or homosexuals to the 
ministry so that we might conform to public policy and operate to the public benefit, what defense could we offer? We already have 
surrendered jurisdiction and contractually agreed to operate for the public benefit. We committed ourselves to that course of action i 
n exchange for the privileges that the state has granted to us. Apparently, by voluntarily asking the state to incorporate our church, we 
deem those privileges from the state to be of such paramount value as to be worth the surrender of Christ's lawful jurisdiction to the 
state. 

We also have granted the state the explicit right to examine our church papers and documents to insure that we are complying with 
our charter and fulfilling our contractual commitment to benefit the public. Under sections 10-28-03 through 
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10-28-05 in the North Dakota Century Code, the corporate officers of all non-profit corporations are required under penalty 
of law to answer interrogatories from the secretary of state to ascertain if the corporation has obeyed all applicable corporate 
law and fulfilled or exceeded its mandate in its charter. 

Some may be saying, "We have nothing to hide from the state." That may be well and true, but should we have surrendered this 
jurisdiction to the state, and for what reason did we surrender it? Others may say, "If and when the state begins to use the idea of 
"public benefit" against us, then we will elect to disincorporate." Unfortunately, the state may "beat us to the draw" so to speak, but 
this is really to evade the more important question. Does Jesus give us the authority to contract with the state to operate for the 
benefit of the public? Can the church legitimately do this, or is this already an implicit compromise of our sole allegiance to the 
sovereignty of Jesus Christ? We know that the church does not have the legitimate right to contract with any entity, the state or 
otherwise, to agree to do something that may challenge, compromise, inhibit, or in any way call into question the full authority of 
Jesus over His church. It is the belief of the committee that by incorporation, our church has already placed itself in an extremely 
precarious and compromised position. We have surrendered to an unlawful jurisdiction by the state. We have rendered the church 
inferior to the state and placed ourselves under its sovereign, creator thumb in a way that could have harmful implications, 
particularly in our increasingly hostile, humanistic climate. 

D. The Problem of Requesting Tax Exemption 

This raises a corollary issue. As a corporation, our church has applied for and received tax exempt status as a so-called 501(c)(3) 
organization. This is the section in the IRS code dealing with "exemption from tax on corporations." We must understand what an 
exemption is. An exemption is a dispensation of grace granted by a superior to an inferior. It is freedom from a general duty or service 
that is otherwise required by the superior. When the RCUS applied for tax exempt status as a corporation, it implicitly agreed, granted, 
and confessed thereby that the state does have the right to tax the church. Our application for exemption was our humble supplication 
to our sovereign creator to grant us its grace so that we might not suffer the normal duties imposed upon other entities. 

Do you not see that by asking for tax exemption, we have already surrendered the ballgame? The power to tax is the power to 
destroy, and we have granted by application for tax exemption that the state has the legitimate right to tax the church. Do we 
really in our heart of hearts believe that? If not, it was a lie that we applied and thereby claimed to believe it to be so. 

If at some time down the road the state decides to withdraw its exemption and tax the church, what defense do we have? NONE! We 
have applied for grace in asking for an exemption, and GRACE IS UNDESERVED KINDNESS. Grace can legitimately and without 
protest be withdrawn by the sovereign grantor of that dispensation of mercy. No doubt if the state were to begin taxing the church, there 
would be wails and howls of protest from many Christians across the land that our "rights" had been infringed. Wrong Jackson, you 
voluntarily surrendered your rights when you applied and supplicated for mercy. The more astute observer of the true status of the 
incorporated, 501(c)(3) church would wisely reply to his disturbed brother in Jobian fashion, "You speak as one of the foolish idealists. 
What? Shall we receive good at the hand of the state, and shall we not receive evil? Naked the incorporated church sprang into existence 
from its creator's generous statutory hand, and naked the church shall be stripped of its wealth by its sovereign's legitimate taxing 
authority. The state has given (namely, given its wonderful privileges--not rights--of tax exemption, limited liability, etc.), and the state 
has taken away, blessed be the name of the state." (see Job 2:10, 1:21) 

The historical position of the church, and one that the state has long recognized, is that the church is not tax exempt, but tax immune. 
We should never have applied for tax exemption! It has been long recognized that the church owes its taxes (its tithes) and its offerings 
to its spiritual head, Jesus Christ. This is an acknowledged immunity that goes back for centuries in common law. This immunity is 
acknowledged in the first amendment to the Bill of Rights when it says that Congress shall make no law prohibiting the free exercise 
of religion. 

On the other hand, when the church applies to become a 501(c)(3) organization, it comes to the state with hat in hand and 
effectively says, "Dear sovereign master, merciful benefactor, and creator, it is our sincere conviction and 
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heartfelt confession that you have every right to dip your hand into the treasury of Jesus Christ and rake off a portion His tithes and 
offerings, but please, 0 please, in your benevolent mercy, grant us this dispensation of grace that we might be exempted from having to 
pay your rightful due." When we receive our tax exemption, we celebrate our dubious "freedom," and like ante-bellum Negro slaves, 
we say in our hearts, "So far, we's been extremely grateful dat ol' Massa has granted these wonderful privileges to us, his slaves, but we's 
been gettin' more and more afraid dat ol' Massa may not be so nice to us in the future." 

E. The Problem of a "Silent" Church 

Until the present time, the state in its sovereign role as creator of the incorporated church has been merciful in dispensing its grace 
of tax exemption to the supplicating church, but it has not done so without extracting its own favor in return for the favor. Every 
501(c)(3) church is in contract with the state to avoid political entanglements. Section 501(c)(3) of the IRS code specifies that "no 
substantial part" of the tax exempt corporation's activities is to be directed to "carrying on propaganda." What does that mean? 
That is a nice, neat way for the government to tell the church to keep its nose out of "political" affairs, including making statements 
about "political" issues. Never mind that those political issues will have moral ramifications. The church's price for its tax 
exemption is silence about government affairs. 

The IRS code further specifies that 501(c)(3) organizations must not attempt to "influence legislation" nor "participate in, or 
intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any 
candidates for public office." For example, if a pro-abortion or a pro-life candidate is running for public office, the church's 
official stance must be neutrality toward all candidates. We must be neutral on political issues and political candidates. Is the 
church to assert the crown rights of King Jesus in all areas of life, or is it to bow like the proverbial wimp before its creator and 
benefactor? Is the church to be salt and light in all areas of life, or is the church to be salt that has lost its savor? 

We would all agree that churches should not become political machines, but on the other hand, the state has no business telling 
the church to be silent about "political" matters. That exceeds the legitimate jurisdiction of the state to make such a demand, and 
we exceed ours by making a contract with the state to be silent about what Jesus says in the political arena. 

Have our churches "substantially" engaged in propaganda? Our church newspaper, the Reformed Herald has carried a number of 
articles opposing abortion, a very "political" subject. Other "political" subjects have been addressed therein. Have our pastors preached 
on "political" matters from the pulpit? Very possibly, many of our churches have to some extent violated our contract with the state 
not to interfere in political affairs. That means that we have broken our promises to the state. As Christians, we do not want to be 
covenant breakers, but should we have even entered into such a covenant with the state? NO! The biblical position is that if a Christian 
or the church enters into an unlawful, ethically 
compromising covenant, that covenant must be repudiated. In this case, since it is a voluntary contract with the state, it is relatively 
easy to disincorporate and end our church's subservient status with respect to the state. 

F. Moves Against "Tax Exempt" Christian Organizations by the State 

Has the state been making serious moves to destroy the church? Yes! In 1983, the U.S. Supreme Court ruled in the infamous Bob 
Jones University case that BJU had to forfeit its tax exemption because its policies on miscegenation (interracial marriage) was 
contrary to "federal public policy." Whatever may be our views of miscegenation, this case has far-reaching implications for all 
religious organizations. The court ruled that tax exemption was a subsidy, and that religious organizations had to yield their sincerely-
held convictions to "overriding government interests," or face losing their tax exemption. It does not take a genius to see the dangerous 
implications that this has for our church. 

In early 1990, the Supreme Court ruled that the State of California is constitutionally justified in collecting sales and use tax for 
literature and tape sales by Jimmy Swaggert Ministries during campaigns in that state. World magazine interviewed Mr. Chip 
Watkins, a former attorney with the Internal Revenue Service who is now in private tax law practice, in its February 3, 1990 
magazine. Mr. Watkins commented on the broader ramifications of that case: 

8 



Partial	Report	On	Incorporation	•	Page		43	

The court's holding, I think, in broader terms is that it is not unconstitutional for a state--or indeed the federal government, because 
it was the federal constitutional question that was being considered--to impose a general non-discrimatory tax on religious 
organizations. 

One possible consequence, of course, is that the federal government could now constitutionally revoke Section 501(c)(3) of the 
Internal Revenue Code and impose an income tax on the income of churches and all other now exempt organizations. 

The imposition of a general non-discriminatory property tax on the property of churches or other religious organizations 
would be constitutional. 

These cases are just the tip of the iceberg. The state "wolf" is already howling at the door. In the future, the state may point the gun 
at our heads and force us to pay. Why, though, should the church be so foolish as to invite the wolf into the house and say to the 
wolf, "We invite you to enter. You have every right to come into this house and eat the portions of food that you desire. Thank 
you, Mr. Wolf, that you haven't eaten us in the past. We hope that you will be so generous and kind to us in the future."? 

III. LEGAL RAMIFICATIONS 

There are several reasons why churches seek corporate status. It is the purpose of this section of the committee report to 
examine each of these in turn and to discuss the implications. 

A. Perpetual Succession: 

Bouvier's Law dictionary explains that according to Fetsan v. Hay, 122 111. 293, a corporation is: "An artificial being created by 
law and composed of individuals who subsist as a body politic under a special denomination with the capacity of perpetual 
succession and of acting with the cope (sic) of its character as a natural person." (Cited in The Christian Advocate, A Publication of 
Whitefield Theological Seminary and the Samuel Rutherford School of Common Law, Volume 1, Number 1) 

Davis in Corporations, (p.212) states: "The chief legal quality conferred on a corporation as a means to accomplish its 
purposes was the capacity to "take in succession"." 

The concept behind incorporation for the purpose of perpetual succession is that a corporation can outlive its founder or any of its 
individual members or officers. Now this may be necessary in the case of a lay or business corporation or even of a cult but certainly 
not with regard to the church of Jesus Christ, we certainly have no indication in the New Testament that the perpetual succession of 
the church hinged on whether they were incorporated under Caesar. Certainly corporations existed in the Roman era and that state 
ranged the garnet of no restrictions on the formation of corporations to strict prohibition (Davis, p.224ff). But interestingly enough 
there is no record of any New Testament church approaching Caesar and seeking license to incorporate for the sake of perpetual 
succession. Just the opposite was true. Douglas Kelly writes: 

"Rome was perfectly happy for the church to exist as long as the church recognized that Caesar is final Lord over the Church: 
the one who makes it "licita" or licensed. Most Christians refused to do so and accepted persecution and death in order to 
acknowledge Christ is Lord over all (including Caesar)."(Chalcedon Report, No. 204, August, 1982, Vallecito, Ca.) 

The perpetual succession of the church, unlike any other organization, is based on its union with its Head the Lord Jesus Christ, who 
in His mediatorial Kingship exercises His rule "to" or "for the sake of" the church which is His body (Ephesians 1":22-23). The 
church has perpetual existence as long as He does, and has, and will continue to outlive any earthly state. 

To incorporate to ensure perpetual succession is tantamount to asking the state for license to exist and obey God and this aside 
from being sheer nonsense has no biblical warrant expressed or implied. As a matter of fact "perpetual existence" as granted 
by the state through incorporation is misleading. A corporation only exists "perpetually" as long as it fulfills all the mandates of 
the state. The moment it does not, the axe will fall. 
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For example, the North Dakota Code regarding incorporation (the RCUS is incorporated in North Dakota) states in chapters 10-28-
03 and 10-28-04 that penalties will be imposed upon a corporation and or on its directors and officers if that corporation or those 
directors and officers "fail(s) or refuses to answer truthfully and fully interrogatories (i.e questions) propounded...by the secretary of 
state." 

Section 10-28-05 states: 

"Such interrogatories shall be answered within thirty days after the mailing thereof, or within such additional time as shall be 
fixed by the secretary of state, and the answers thereto shall be full and complete and shall be made in writing and under 
oath...The secretary of state need not file any document to which such interrogatories relate until such interrogatories be 
answered as herein provided, and not then if the answers thereto disclose that such document is not in conformity with the 
provisions of chapters 10-24 through 10-28. The secretary of state shall certify to the attorney general, for such action as the 
attorney general may deem appropriate, all interrogatories and answers thereto which disclose a violation of any of the 
provisions of chapters 10-24 through 10-28." (North Dakota Century Code, Nonprofit Corporation Act, p.253). 

The penalties for infractions are cited in chapter 12.1-32-01. What these are actually, is not information that your committee has in 
hand at present. But the above does illustrate the fact that if the church corporation does not answer each and every question that the 
state propounds to it, it is liable for penalty. What exactly those questions are is not stated. But we can speculate that since the state 
granted the corporate status it can take it away if it so wishes for a failure to comply with their rules whether or not the church believes 
itself justified in not answering their interrogatives. 

So much for the guarantee of perpetual succession through incorporation. Perpetual succession as offered by the state is a ploy to 
obtain jurisdiction by dangling the carrot of incorporation. Why would the church apply to the state for something it already 
possesses by virtue of her union with Jesus Christ? 

B. Limited Liability; 

The concept of limited liability is a major factor in the church seeking corporate status in this litigatious society. The limited liability 
concept is that if the corporation is sued the state protects the personal assets of the officers and members from suit and only the assets 
of the church corporation can be taken. This raises several observations. 

The first is the ethics of limited liability. The Bible holds each person accountable for their actions. The laws on restitution make this 
abundantly clear. If a person acts lawlessly toward his neighbor either by outright theft, pollution or the misuse of articles committed 
for safekeeping, he is liable to make restitution (Exodus 22:1-15; cf. also Ex. 21:19, 32; Lev. 24:21; Deut. 22:19,29). Liability for 
irresponsible actions is inescapable, it is not limited. 

Moreover the Bible also teaches community responsibility (Deuteronomy 21:1-9). If a murder is unsolved the whole community 
bears responsibility before God for its failure to find the murderer and bring him to justice. The elders thus must make ritual atonement. 
Though the doing of this law is no longer binding on us, the substance is still valid, namely that the community has responsibility 
before God for transgressions committed in its midst. The community is held responsible by God. Its liability is not 1imited. 

In the church corporation the state grants limited liability. It protects the individual members of the corporation from personal suit 
but in so doing the state does not take the liability to itself. It transfers it, exactly as Adam did (Genesis 3:12), to another, in this case 
to the assets of the church itself. The church therefore to protect its assets must take out liability insurance. Responsibility to pay 
restitution is thereby transferred to the insurance company to which the church pays a premium for it to assume the risk. The state 
has not limited liability at all, merely transferred it. Somebody has to pay. A church does not have to be incorporated to buy 
liability insurance which may be a more biblically lawful way of handling liability than incorporation. 

Secondly, limited liability may well serve as a cloak for unethical activity. Certainly in the business world the parties to a limited 
liability corporation 
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are willing to take more risks if they are not personally held accountable for the loss of shareholder money. Dabney made this 
point very clear at a time when the limited liability corporation was just coming into vogue in the last century (Discussions. 
[Philosophy] Vol 3, p.329 ff.) 

Thirdly, limited liability is presently almost becoming a moot point given the present tendency of the courts to permit the 
"piercing of the corporate veil" whenever it deems it necessary or appropriate. 

Attorney Shelby Sharpe (Chalcedon Report. October 1989, Vallecito Ca. p.2-7) writes of his attendance at an American Bar 
Association Seminar in San Francisco, Ca. which was advertised as a seminar for "Attorneys who want to be on the leading edge of 
an explosive new area of law." The seminar opened with the subject "Expanding use of Tort Law Against Religions." Sharpe writes: 
"The whole thrust of these presentations was how tort law was and would be used against religious organizations and individuals 
(emphasis added)." (p.2). 

Fourthly, in seeking "protection" through limited liability the church corporation, unlike a natural person or a real church, forfeits 
its constitutional rights. In 1905 the U.S. Supreme Court in the case of Hale v. Hinkle states: 

"The benefits of the 5th amendment are exclusively for a witness compelled to testify against himself in a criminal case and 
he cannot set them up on behalf of a corporation. 

"A corporation is a creature of the state and there is a reserved right in the legislature to investigate its contracts and to find out 
whether it has exceeded its power. 

"There is a clear distinction between an individual and a corporation and the latter being a creature of the state has 
no constitutional right to refuse to submit its books and papers for examination at the suit of the state." iCited in 
"Church?" or "Corporation?" a paper by Larry L. Lantaret & Kieth Simmons, undated, publisher unknown, p.2) 

What this case makes clear is that a corporation forfeits constitutional rights in exchange for "protections" given by the state. The 
protection the individual has under the 5th amendment and the protection the church has under the 1st amendment of the Constitution 
is greater than that protection conferred by the state through incorporation. As a creature of the state the corporation is subject to the 
whims of any laws passed by a legislature. 

C. Legitimacy; 

A reason sometimes advanced for incorporating is that of being recognized as legitimate. But the church does not need the 
state to "approve" its legitimacy. Its approval comes from the church's ultimate authority, God. Jesus refers to the church as 
"my church" (Matt. 16:18). Here is the source of its legitimacy, when it conforms to Christ in doctrine and life. 

Historically, it has always been the "approved church" that has persecuted the true church. From the time of the apostles the 
legitimate church of Jesus Christ has been out of favour with the state and "established" religion. 

Moreover to be state "legitimatized" through incorporation is to be unequally yoked with other "legitimatized" agencies that 
range the garnet from state incorporated cults to abortuaries and sodomite agencies. It seems strange logic indeed, to, through 
incorporation, "seek approval" from the same state who also "legitimatizes" our enemies. 

D. Exemptions: 

This is probably where the rubber meets the road, in the pocket book. "We must be incorporated to have a tax exempt status and to deduct 
our tithes and offerings on our income tax form." So goes the prevailing notion. But it is an erroneous notion perpetrated by a state who 
is insistent in its desire to control the church. 

Take note of the fact that THAT THERE IS NO LAW WHATSOEVER REQUIRING A 
CHURCH TO INCORPORATE. The first amendment states: 

"The Congess shall make NO LAW respecting the establishment of religion or prohibiting 
the free excercise thereof." (Emphasis added). 
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This means what it says, NO LAW. For a church to be required to be either state incorporated or to be required 
to apply for tax exempt status would imply a law. Your committee is not, from its study of the subject, aware of 
any law requiring a church to incorporate. 

Moreover, though the granting of tax exemption (sec. 501(c)(3)) by the IRS presupposes the existence of a 
non-profit corporation. The IRS itself states that the filing of form 1023 is not a requirement that is applicable 
to churches. 

The IRS states in its publication numbered 557 on tax exempt status: "Some organizations are NOT REQUIRED to 
file form 1023. These include: Churches, interchurch organizations of local units of a church, conventions 
or associations of churches, or integrated auxiliaries of a church such as a men's or women's organization, 
religious school, missionary society, or youth group."(emphasis added) 

It is erroneous to believe that a church must be incorporated to receive exemption from taxation. THE IRS 
DOES NOT EVEN REQUIRE A CHURCH TO FILE UNDER 501(c)(3). The church is IMMUNE FROM 
TAXATION. This means a church does not need to incorporate to exempt itself from taxation. 

Well and good. But what about donations to such an organization? read on: IRS Publication 557: 
"Churches. Although a church, its integrated auxiliaries, or a convention or association of churches 
is NOT REQUIRED to file form 1023 to be exempt from federal income tax or to receive TAX 
DEDUCTIBLE CONTRIBUTIONS." (Emphasis added) (Page 14. Column 1) 

"Contributions to domestic organizations described in this chapter except organizations testing for 
public safety ARE DEDUCTIBLE AS CHARITABLE CONTRIBUTIONS on the donor's Federal 
Income Tax return." (Emphasis added) (Page 8, Column 1). 

Lest there still be skeptics consider the IRS Code itself, section 508 

"Section 508. Special rules with respect to section 501(c)(3) organizations. 

(a) New organizations must notify Secretary that they are applying for recognition of section 
50l(cH3) status.-Except as provided in subsection (c)," 

What is the exception? " 

(c) Exceptions.-  
(1) Mandatory exceptions.- Subsections (a) and (b) shall not 

apply to-  
(A) churches, their integrated auxiliaries, and conventions of 

churches," 

Exemptions apply only to those churches that are incorporated. The church does not need to apply for tax 
exemption through incorporation because it is already TAX IMMUNE and contributions to an 
unincorporated church are TAX DEDUCTIBLE. 

Douglas Kelly writes of the pre-Enlightenment period and the immunity the Church had from statist taxation. "Up 
until the Enlightenment, civil states knew that passing legislation for something like tax exemption of 
Churches would be as superfluous as voting to allow Christ to be Lord of His own realm." He goes on to say that the 
Enlightenment reached these shores in the 19th century. He continues: "The Enlightenment attempts to cut ties with the 
past under the very modern pretense that every legitimate situation must rest upon specific statute legislation by the 
contemporary state or its legislative predecessors." (0p. Cit.) 

The Church is immune from taxation and only acquires exemption when it voluntarily places itself under the 
jurisdiction of the state through incorporation. But there is no requirement whatsoever laid upon a church to 
incorporate (see also Article 9, RCUS Constitution) or to apply to the IRS for 501(c)(3; status. Donations made to a 
church that is not tax exempt, but tax immune, under sec. 508, ARE DEDUCTIBLE. Therefore even the 
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preservation or ones pocket book is not a valid reason for incorporation. Think, does your Federal tax form ask 
whether your charitable giving is to an incorporated or unincorporated church? 

Misinformation on this matter has led the church into erroneously submitting herself to the jurisdiction and control of 
the state when she is immune from that control. The power to tax is the power to control. That is why the church pays 
her tithes and offerings to God, who is the Sovereign Head of the Church. But we have given control to the IRS who 
presently in its "benevolence"(?) grants the church an exemption. And since American law does not distinguish an 
ecclesiastical corporation from a business corporation how long will it be before the exemption is removed and churches 
are taxed, (see CASE #6, below). 

Even now the application as a non-profit corporation for a 501(c)(3) exempt status and Federal Tax I.D. 
number is a tacit admission that the state is sovereign. 

The above four reasons, perpetual succession, limited liability, legitimacy and tax exemption, normally constitute 
the four basic reasons why a church incorporates. Viewed biblically and in light of current law none of the above 
constitutes a sound reason to give jurisdiction over the church of Jesus Christ to the State. Certainly the incorporated 
church is no better at "keeping the garden" than Adam was. 

IV. SOME CASES TO ILLUSTRATE STATE CONTROL THROUGH THE MECHANISM OF THE 
CORPORATION. 

CASE #1: 

The Houston Post, Thursday December 20, 1984 carried an article entitled; Roloff's church faces new trial over licensing. 
The issue was over whether or not the late Rev. Lester Roloff's fundamentalist church in Corpus Christi, Texas, had the 
right to refuse state licensing of a child care facility they operated. An appeals court had granted them the right, as a church 
to operate this facility without a license. Ruling on an appeal by the attorney general's office the Texas Supreme Court 
ordered a new trial. Chief Justice Jack Pope stated in the newspaper article that the issue was not whether the child care 
facility failed to meet state standards but whether it has a right to reject the license. The basis of the Court granting the 
attorney general's appeal was that the church did not resist all licensing procedures. "It does business in Texas as a 
corporation and complies with all business licensing procedures." The state of Texas recognizes that incorporation of a 
church does make a difference. 

CASE #2: 

Early in 1964 the Waverly Baptist Church just outside of Lansing, Michigan was struggling to get established. A 
bible study and prayer meeting was held in the home of a young couple in the church. Neighbors brought a complaint 
against the church. The judge, not eager to take the case, indicated to the church's lawyer, that if they dissolved the 
corporation he would dismiss the charges. Appropriate steps were taken to dissolve the corporation and on 
dissolution the Judge was informed and the case against the church was dismissed. 

'In the dismissal order, Judge Hansen stated: 
"IT IS HEREBY ORDERED that Plaintiff's case against Defendants may be, and is hereby dismissed without prejudice and 
without costs to any party on the condition that henceforth the Defendants will not allow the Waverly Baptist Chruch as an 
organized Michigan Ecclesiastical Corporation to meet at their residence located at 8704 Juniper Street, Lansing, Michigan. 
(The Charter Township of Delta, Plaintiff vs. Gary and Margo Wieber, defendants. File number: 83-349-D and 83-348-D, 56th 
District Court for the County of Eaton, State of Michigan) (cited in The Tyranny Of Incorporation, a paper by Leonard B. Zike, 
Oregon, undated, p.13). 

As an unincorporated church they were free to meet in the Wieber's home. As long as the church was incorporated 
the state had the right to place conditions on them. The moment the corporation was dissolved the state had 
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no more right. Judge Hansen recognized that the incorporation of the church made a difference. 

CASE # 3: 

Leonard Zike writes: 
" The Supreme Court of the State of Nebraska rendered its decisions regarding two churches in its state. On the same 
day i t decided for one church and against the other. One case was turned back to the lower courts which decided to 
press i t no further and the other case was upheld. Everett Sileven was free and vindicated, Robert Geisthorpe has 
$40,000 i n fines against himself and the church is still standing! What was the difference? Everett Sileven's church was 
not incorporated, Robert Geisthorpe's was. There is a difference. The man who said, "We've got a good reputation in 
our community, we have friends in high places in our community, we are trying to get along with everyone in the 
community and was incorporated, is still facing the $40,000 in fines." (Ibid p.13-14). 

CASE » 4: 

The Baptist Bible Tribune, Friday January 3rd, 1986 carried an article stating that the Southern Baptist Convention was 
sued in district court in Atlanta, by a Birmingham Alabama couple because they were "irreparably harmed" by the 
S.B.C. annual meeting in Dallas, in June of 1985. The lawsuit claims that the report of the . Committee on Boards "was 
not lawfully adopted" and members "were not lawfully elected and are without authority to serve in that capacity." The 
Plaintiff's claim that their rights were violated. 

The S.B.C. and its Executive Committee are named as defendants. No individuals are named. But Jane F. Vehko, 
attorney for the plaintiff's stated that "We nave the two corporate entities named and in a judgment the others would 
be bound." The Plaintiff's were messengers to the Convention along with 55,000 others. Incorporation does make a 
difference. In this case it became a target for a suit by two of its members. 

CONCLUSION: 

It is to be observed that your committee does not believe that the presence of the corporation is the sole cause for 
litigation against the Church or for legislation against it. ( See Chalcedon Report, November 1990: The Death Of 
Religious Freedom In America, p.2-9. This article is a study of the implications of the U.S. Supreme Court's decision 
in Employment Division, Department of Human Resources of Oregon v. Alfred 1. Smith handed down on April 17, 
1990). But it is most certainly one of the major causes given the overt attempts of the state to control all who it can 
seduce into submitting to its jurisdiction. In fact incorporation is perhaps the single greatest thread binding the church 
to the state. 

Further, your committee is aware that laws of incorporation vary from state to state. An attempt was made to secure the 
wording of state legislation regarding nonprofit corporations from representative churches of the RCUS in each state 
in which we have a church but no responses were received except from Elder Jon Steubbe in California and from the 
committee members in Wyoming. Your committee would have liked to include the wording of various states on the 
subject but with only two represented decided to leave this portion of the report out. 

Moreover while your committee members are generally agreed that the RCUS should take steps to disincorporate 
for the moral and legal reasons set forth in this report, wisdom dictates that we look before we leap lest our last state 
be worse than our first. 

The comment made by Elder Jon Steubbe in a letter to your committee, dated January 18, 1991, with respect 
to establishing a Trust rather than being incorporated deserves attention: 
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"Finally there is the question of the use of a trust. Some states use the trust instrument as a 
substitutionary form of non-profit 
corporation, but the net effect is about the same. This is especially so when some States begin to see the corporation 
operate as a "public trust." In each case, the state will set the limits of what it will tolerate in any body that has recognition 
under its laws and the state can change them at will. However, the trust does not provide quite the same kinds of liability 
protection for the "trustees" as a corporation because it was not set up to do that. Its purpose was preservation and 
control of property for the benefit of a beneficiary whereas the purpose of a corporation has been the limit of liability 
ever since its beginnings in Italy in the 14th century. 

Clearly, to make use of a trust will require some serious consideration and study. One additional observation should be made with 
respect to incorporating to limit liability. Your committee notes that often times litigation is commenced against the church by its 
members in violation of 1 Corinthians 6. While the strong court system of the RCUS ensures a just hearing of complaints and charges 
there may be those who would nonetheless instigate civil proceedings against the RCUS or one of its member churches. 

Your committee is aware of one congregation that makes use of a covenant document in which a believer agrees not to initiate or be party 
to a suit against the church. Your chairman ran this concept by a deacon in his church who is a lawyer and his initial opinion was that it 
might have some merit. 

RECOMMENDATIONS: 

It is with the above considerations in view that your committee recommends the following: 

1. [Defeated] That the Board of Trustees of the RCUS contact the Secretary of State of the State of North Dakota, obtain the 
necessary documents for disincorporation and, with the advice of North Dakota legal counsel, prepare and not submit them. 

2.[Take note] That local Consistories consider this matter of incorporation. 

3. [Defeated] That the Synod of the RCUS make available to the Trustees and interested churches the booklet: "How 
to Disincorporate." 

Further action of Synod: 

On motion it was determined that the committee on incorporation be augmented and continued for another year to study the 
ethical and legal ramifications of incorporation and disincorporation. 

Respectfully submitted, 

Rev. Ron Potter  
Rev. Steven Schlei  
Rev. Norman Jones  
Elder David Maser  
Elder Richard Honaker 
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REFORMED CHURCH IN THE UNITED STATES SYNODICAL CHURCH  
INCORPORATION STUDY COMMITTEE 

March 30th, 1992 

Esteemed Fathers and Brethren: 

Your committee was originally appointed by the 1990 Synod of the RCUS "to consider the ethical and legal ramifications of church 
incorporation" and to report to the 1991 Synod. That report was published in the 1991 Abstract, pp. 109-134. The committee's original 
recommendations were not approved at the Synod meeting and the committee was continued with augmented membership for further 
study of incorporation and disincorporation for reporting at the 1992 Synod. The augmented committee consists of the individuals listed 
at the close of this report. 

The committee met on October 9, 1991 at the church in Blue Cliff, CO with all the members present except Elders Maser and 
Honaker. The meeting was scheduled in conjunction with the Fall Classis meeting of the South Central Classis in order to minimize 
travel and lodging expenses. Your chairman has, since that date, been in correspondence and telephone communication with the 
members of the committee. As a result of its discussions, the committee came to the following conclusions and recommendations. 

1. CHURCH INCORPORATION IS NOT UNETHICAL. 

The primary focus of the committee's discussions concentrated on this discussion. Special concern was felt for the concept raised in last 
year’s report, that the church is "a creature of the State" (1991 Abstract p.H5ff) as that language is used with reference to an ordinary 
corporation. Your committee is uncomfortable with that kind of language but recognizes that the church does not have the power to tell 
the state what to think of us, and further, your committee believes that when the state uses this terminology it does not mean what the 
church means when it uses similar language. Rather, the state is speaking of ministerial 
sovereignty within a context and that context is the corporation only. As the discussion progressed it became clear that it was 
necessary to view the "church" as having two separate components in order to have a clear understanding of the question. 

The sacred and religious function of the church is, and always has been, created by Jesus Christ. It has existed from before the 
foundations of the world and will continue eternally. In no sense can this be described as a "creature of the state." However, the 
committee also recognized that until the second Coming, there exists on earth the earthly structure of the church which operates within 
the existing legal and governmental systems throughout history. This portion of the "church" owns property, has bank accounts 
(however meager), and must exist in the sinful world of government officials and non-Christians. Incorporation is only one such mode 
of earthly organization to be considered by the church, among others. While this earthly incorporation may be regarded as a "creature 
of the state", the sacred body of believers cannot be so regarded. Your committee believes that this interpretation of "creature of the 
state" lies within the parameters of Reformed theology as it has historically viewed the churches' relation to the state as a minister of 
justice under God and is not a "buying into" the pagan categories of sacred and secular 

The committee's discussions also revealed that most states have drawn a clear distinction between business (profit making) 
corporations and charitable (non-profit) corporations. The close supervision exercised by state officials over the business 
corporations is not exercised over the charitable. In fact, some states have specific prohibitions regarding state involvement 
in religious corporations. Typically, religious corporations don't have any financial reporting obligations to the state nor 
may the membership lists of a church corporation be demanded. 

The committee concluded, therefore, in light of the above, that the separation of the issue of the sacred body of the church from 
the earthly form of the organization, also removes the ethical issue. Incorporation does not imply that the "church" is a creature 
of the state any more than the appeal by the Apostle Paul to Caesar's law (Acts 25:11) meant that the Roman government was 
his sovereign in anything more than the earthly sense. 
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HOW SHOULD A CHURCH PROPERLY USE THE FORM OF INCORPORATION? 

As the discussion developed it became apparent to the committee that the distinction between the sacred and earthly activities of 
the church are not often clearly distinguished in the RCUS. Not only is our Synod incorporated, but so also are many of our 
individual congregations. 

The Synod (formerly Eureka Classis) has always maintained this distinction through the existence of a Board of trustees. Our 
constitution removes all decision making from that body and places it in the Synod itself, but the Trustees are the formal title holders to 
property held by the Synod's corporation. Thus at some level we have always understood the distinction made above. 

In churches, however, this is not always so clear. Some churches designate the consistory as both the religious body and the 
Board of Trustees (Directors), others have a separate consistory and another group which serves the role of a corporate board 
of directors(cf. Article 9, RCUS Constitution). 
In such a setting, the consistory makes decisions regarding doctrine, discipline, worship services, etc. The corporate body 
makes decisions regarding property ownership, church building repair and the like. There is nothing wrong with combining 
these two as long as it is understood that there are actually two different functions being performed. 

Recommendation 1: That Synod advise each congregation to review its mode of organization and operation to establish: a. 
whether it is incorporated; b. whether it operates as two different governing bodies or one; and c. that its constitution actually 
reflects its method of making decisions. 

2. THE STATUS OF THE INCORPORATION OF THE REFORMED CHURCH IN THE UNITED STATES. 

During the discussions of the committee, we also came to believe that the present incorporation of the denomination in North Dakota 
was somewhat confused, denominational records in the possession of the Stated Clerk fully indicate we remain so incorporated. 

However, an inquiry to the state of North Dakota itself was met with some uncertainty. This may have been the result of the 
state's records rather than our own. A subsequent inquiry revealed that the RCUS is indeed incorporated in North Dakota. 

SHOULD THE DENOMINATION CONSIDER INCORPORATION IN ANOTHER STATE? 

The committee believes it may be wise to consider whether incorporating in another state might better serve the denominations 
interests. The laws of some states have stronger protection against entanglements between the church and state authorities than do 
other state laws. The committee did not believe there is a sense of urgency in this matter and makes no recommendation at this time. 

WHAT ABOUT A TRUST AS AN ALTERNATIVE FORM TO INCORPORATION? 

The committee discussed the possibility of churches forming trusts as an alternative to incorporation. However the committee 
believes that this actually exposes the congregations to greater state involvement than would be the case with incorporation. 

The legal history of trusts includes a much more active oversight and review role by the government than exists for non-profit 
corporations, trust law also has none of the religious exemptions that have been created for non-profit corporations. Thus, a trust 
may be easier for a determined anti-Christian government to control than a church that is incorporated. On balance, the 
committee believes that using a trust provided no benefits over a corporate form and may have some additional weaknesses. 

3. ADDITIONAL CONSIDERATIONS 

1. Your committee also considered the concept of the corporation existing "for the public benefit" as raised in the 1991 report 
(1991 Abstract p.117ff). Your committee believes (upon consulting legal counsel) that this ought to be interpreted as existing 
"not to do public harm." This interpretation removes one of the concerns last year's committee had with respect to the ethical 
ramifications of incorporation. 
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Respectfully submitted, 

2. The Christian Law Association (CLA), responding to an inquiry from a committee member recommends 
incorporation as "protection from internal problems" such as a member trying to leave with some of the church property 
demanding that it is partly theirs to take. The CLA stated that constitutional safeguards are often not enough "a good lawyer 
can always challenge a constitution. In other words, incorporation may serve the church positively. 

The CLA also responded to your committee's inquiry by stating that incorporation is not state licensing. It is a voluntary 
matter while licensing is not voluntary. To therefore equate incorporation as licensing is error. 

3. Your committee would point out that if a congregation is not incorporated or chooses to disincorporate they are 
not rebels since incorporation is voluntary and not compulsory. As was stated in the 1991 report (Abstract p.128) 
"There is no law whatsoever requiring a church to incorporate." Nor does the constitution of the RCUS require 
incorporation (Article 9). 

4. Your committee would remind you of what was stated in the 1991 report (Abstract p. 128ff) that neither incorporation 
or the filing of form 1023 is necessary for tax exemption under the IRS tax code. The church is immune from taxation and 
contributions to the church are deductible. 

CONCLUSION 

Your committee is well aware that with a humanistic state running the nation anything at all may come down the pike in the 
future to jeopardize the work and Word of the church. To the committee this is a real concern. However your committee holds 
firmly to the sovereignty of God in the temporal and eternal affairs of the church (Ephesians 1:20-23) and over the state 
(Romans 13:1-7) and thus looks to the LORD of the church as the preserver and protector of the church. Should it be that the 
in the providence of God that the vehicle of incorporation be directly used against the church to hinder her ministry and to 
control her then we must say with the apostles "we will obey God rather than man" and deal with matters then. "Sufficient unto 
the day is the evil thereof" (Matthew 6: 34b) . Recommendation 2. That the Special Synodical Committee to Study The Ethical 
and Legal Ramifications of Church Incorporation be dissolved. Legal Ramifications 

 
Rev. Ron Potter, Chairman, 
Rev. Norman Jones, Rev. Maynard Koerner, 
Rev. Neil Riffert, Rev. Steven Schlei, 
Elder Richard Honaker, Elder David Maser, 
Elder John Savage, Elder Jon Steubbe. 
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Appendix D – Articles of Incorporation for ____________ 
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